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ARBITRATING CORPORATE DISPUTES: THE RISE OF
ARBITRATION IN RESOLVING BUSINESS CONFLICTS

AUTHOREED BY - VIDUSHI VATS & SHASHI BHUSHAN

Abstract:

This article examines the increasing use of arbitration as the go-to process for settling business
conflicts. It explores the terrain of corporate disputes, evaluating the kinds and effects they have on
companies. The study looks at how arbitration has changed over time, examines the main reasons
why it is being used in corporate settings, and compares it to traditional litigation. The paper focuses
on the advantages, disadvantages, and legal framework of corporate arbitration and provides case
examples of effective implementations. The article seeks to summarise the benefits of arbitration by
highlighting procedural features and doing a comparison with litigation. Case examples are included
to provide light on historical controversies and draw important conclusions. In conclusion, the essay
provides a concise yet thorough summary of the topic by discussing challenges, possible

advancements, and future trends in the field of corporate arbitration.

Keywords: Corporate disputes, Arbitration, Alternative dispute resolution, Legal framework,
Business Impact.

Introduction

Disputes are an inevitable aspect of the dynamic world of corporate affairs, and they frequently have
the capacity to hamper the smooth operation of companies. Conventional techniques of conflict
resolution, particularly litigation, have long been available to resolve these disputes. But there has
been a noticeable change in the last few years, with arbitration becoming a more popular choice for
settling business conflicts. The purpose of this article is to examine and shed light on arbitration’s rise
in the field of business dispute settlement.

Background: Conflicts within the corporate sector can take many different forms, from simple
disagreements over contracts to more complicated matters involving shareholders and legal
compliance. Businesses are looking for alternate methods that provide efficiency, secrecy, and a more

cooperative resolution atmosphere due to the often-adversarial nature of litigation.



The goal of this research is to develop a more sophisticated knowledge of the elements that are
influencing arbitration's increasing use in business settings. The objective is to identify the unique
benefits that arbitration offers by looking at the development of arbitration throughout history and
comparing it to litigation. The paper will illustrate, via case studies, how arbitration has effectively
resolved complex business conflicts and provide insights into its real-world uses.

The regulatory environment pertaining to corporate arbitration will be thoroughly examined in order
to present a thorough picture of the situation. This alternative dispute resolution method's advantages
and disadvantages will be discussed in order to give businesses a fair assessment of its potential.

Corporate Disputes: An Overview

A corporate dispute arises when an executive branch or the board of a corporation disagrees with a
shareholder. It goes well beyond heightened conflict or misunderstandings at work. Corporate
conflicts frequently result from discrimination, fraud, or false information and happen in
circumstances involving money, power, and influence. Corporate disputes are governed by several
state and federal laws since companies are regarded as legal entities.
Corporate disputes in India are conflicts that arise between a company's board or executive branch
and stakeholders, often involving issues such as money, power, and influence. These disputes can be
classified into five broad categories: employment, product-related, environmental, regulatory, and
commercial !
In India, some of the most common types of corporate disputes? include:

1. Breach of Contract: Disputes arising from the violation of contractual terms or conditions

between parties.

2. Antitrust: Disputes related to anti-competitive practices, such as price-fixing, market

allocation, and abuse of dominant market position.

3. Breach of Fiduciary Duty: Disputes involving the misuse of power or trust, such as conflicts

between fiduciaries and beneficiaries.

4. Mala-Fidei: Disputes related to fraudulent or dishonest acts, such as misrepresentation,

forgery, or embezzlement.

1 How to manage Corporate Disputes in India, Lex Solutions, https://www.lexsolutions.org/how-to-manage-corporate-
disputes-in-india/
2 lbid
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10.

11.

Business Torts: Disputes arising from injuries caused by another party's unfair or unlawful

business practices.

Class Actions: Lawsuits involving a large group of plaintiffs, often related to securities fraud

or other financial wrongdoings.

Fraud and Misrepresentation: Disputes involving deceptive or fraudulent practices, such as

misrepresentation of facts or concealment of material information.

Cyber Security: Disputes related to the protection of sensitive data and information from
unauthorized access, theft, or damage.

Product Liability: Disputes involving the legal responsibility of a manufacturer or seller for

damages caused by a product.

Shareholder Disputes: Disputes arising from conflicts between shareholders, such as

oppression and mismanagement, or issues related to shareholder rights.

Tax Disputes: Disputes involving the interpretation or application of tax laws, often related to

tax assessments, audits, or appeals.

These disputes can be broadly categorized into internal and external disputes, with internal disputes

being intra-organizational conflicts between members of the organization, and external disputes being

inter-organizational conflicts between a company's board or a liable agent and customers, agents,

stakeholders, or the government.

Corporate disputes can have a significant impact on businesses, leading to delays, loss of reputation,

financial losses, and even bankruptcy.

The short-term effects of corporate disputes on businesses can be detrimental and include the

following:

1.

Financial Impact: Disputes can lead to significant financial losses, including legal fees,
penalties, and potential court judgments, which can strain the company's resources and affect

its short-term financial health.®

3

Managing  the risks involved in a business  dispute, Moore Barlow  Lawyers,
https://www.moorebarlow.com/services/business/business-dispute-resolution/managing-the-risks-involved-in-a-

business-dispute/
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2. Loss of Focus: The time and attention spent on resolving disputes can divert resources and
energy away from the company's core business activities, potentially impacting its short-term

performance and growth.*

3. Damaged Relationships: Disputes can result in strained relationships with business partners,
suppliers, and customers, which can have short-term consequences for the company's

reputation and future business opportunities.®

4. Reputation: Prolonged disputes can lead to a loss of customer trust and investor confidence,

impacting the company's reputation and market position in the short term.

5. Delay in Business Development: Disputes can cause delays in business development and
investment, affecting the company's ability to pursue new opportunities and grow in the short

term. ©

The long-term effects of corporate disputes on businesses can be significant. Some of the key impacts
include:

1. Loss of Customer Trust: Disputes can lead to a loss of customer trust, which can be
challenging to regain, especially if the dispute becomes public and damages the company's
reputation.

2. Investor Confidence: Prolonged disputes can erode investor confidence, affecting the
company's ability to attract investment and potentially impacting its growth and expansion
plans.

3. Financial Impact: Disputes can result in financial losses, including legal fees, penalties, and
potential court judgments, which can strain the company's resources and affect its long-term

financial health. 8

* The Long-Term effects of Business Litigation on a Company’s reputation and growth, Reserve Rights Attorneys,
https://reserverightslaw.com/blog/business-litigation-companys-reputation-and-growth/

5 Supra Note 3

6 Can litigation funding mitigate the impact of litigation on Company Value, Financial Times,
https://www.ft.com/partnercontent/gowling-wlg/can-litigation-funding-mitigate-the-impact-of-litigation-on-company-
value.html

7 Supra Note 4

8 The long-term consequences of a business dispute, Storm & Piscopo,
https://www.cooperandstorm.com/blog/2019/08/the-long-term-consequences-of-a-business-dispute/
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4. Damaged Relationships: Disputes can lead to strained relationships with business partners,
suppliers, and customers, potentially impacting future business opportunities and
collaborations.

5. Delay in Business Development: Long-lasting disputes can lead to delays in business
development and investment, affecting the company's ability to pursue new opportunities and

grow.®

Arbitration in Corporate Settings

In India, arbitration has a lengthy history that dates back to the Vedic period. A work that dates back
to ancient times and discusses arbitration is the "Brhadaranayaka Upanishad.” Rishi Yajnavalkya
mentioned a few Panchayat-named arbitration bodies, such as Sreni, Puga, and Kula.
The Bengal Regulation Act of 1772, which was passed in India, established the current arbitration
law. This came about as a result of parties successfully resolving their disputes by selecting a tribunal.
The first Indian statute to recognise arbitration was the Indian Arbitration Act of 1899, but it was
limited to the three presidency towns of Madras, Bombay, and Calcutta.®
International arbitration was acknowledged and implemented by the Arbitration and Conciliation Act
of 1996, which also adopted the UNCITRAL Model of the UN. It reduced court intervention and gave
the arbitral awards finality.
The history of arbitration in corporate settings in India is marked by several amendments to the
Arbitration and Conciliation Act, 1996. Some of the key amendments and acts are as follows:
1. Arbitration and Conciliation (Amendment) Act, 2019: This act further amended the
Arbitration and Conciliation Act, 1996. It introduced the establishment of the Arbitration
Council of India and came into force on 9th August 2019.

2. Arbitration and Conciliation (Amendment) Act, 2021: This amendment, passed into law on
10th March 2021, introduced new hurdles to the enforcement of arbitral awards, potentially

impacting the arbitration framework in India.

o Significant and Detrimental impact of Commercial disputes, Ashtons Legal,
https://www.ashtonslegal.co.uk/insights/business-news/corporate-and-commercial/new-research-reveals-significant-
and-detrimental-impact-of-commercial-disputes-on-smes/

10 History and Development of Arbitration Law in India, Bar and Bench, https://www.barandbench.com/columns/history-
and-development-of-arbitration-law-in-india
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3. Arbitration and Conciliation (Amendment) Bill 2018: This bill proposed key amendments,
including the establishment of an independent body, the ACI, to grade arbitral institutions and

promote and improve standards for alternate dispute resolution mechanisms.

4. Arbitration and Conciliation (Amendment) Ordinance, 2020: This ordinance, which came into
force on 4th November 2020, aimed to address concerns raised by stakeholders after the 2019
Amendment. It introduced changes to Section 36(3) regarding the enforcement of domestic

arbitral awards.

5. Arbitration and Conciliation 2018 (Bill): This bill, passed by the lower house of India's
parliament, sought to introduce key changes that may impact international arbitrations seated
in India, including the establishment of the Arbitration Council of India and changes to the

appointment of arbitrators.

Several factors drive the adoption of arbitration in corporate dispute resolution. These factors include:
1. Speed: Arbitration is often preferred due to its speed and efficiency compared to traditional
litigation. It allows parties to resolve disputes quickly and move forward with their business

operations.

2. Flexibility: Arbitration offers flexibility in terms of procedure and substance, allowing parties

to tailor the dispute resolution process to their specific needs and preferences.

3. Confidentiality: Arbitration proceedings are usually conducted in private, which helps

maintain confidentiality and protects the parties' proprietary information. *

4. Cost-benefit: Arbitration can be more cost-effective than litigation, especially for disputes

involving large sums of money. ?

5. Familiarity: Companies that have experienced arbitration in the past or have a preference for
it over litigation are more likely to choose arbitration for future disputes.

1u Corporate Attitudes & Practices towards Arbitration in India,
https://www.pwec.in/assets/pdfs/publications/2013/corporate-attributes-and-practices-towards-arbitration-in-india.pdf
2 What Factors influence your choice of Arbitration Forum when a Dispute Arises, The Legal 500,
https://www.legal500.com/developments/thought-leadership/what-factors-influence-your-choice-of-arbitration-forum-
when-a-dispute-arises/
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6. Jurisdiction: The seat of arbitration and the language used in the proceedings can influence

the negotiation and choice of arbitration. **

7. Corporate policy and strategy: Many corporations see arbitration as a strategic tool for use in

specific cases, and their choice of ADR depends on their policy and strategy.'*

Legal Framework for Corporate Arbitration?®

The Arbitration and Conciliation Act, 1996 established the legal basis for business arbitration in India.
This extensive legislation was a turning point in arbitration law, bringing in a contemporary and
globally consistent methodology. The Act controls the execution of arbitral awards in addition to
facilitating the conduct of arbitrations.

The Act's main characteristics are its provisions regarding arbitrator selection, arbitral processes, and
the acceptance and enforcement of arbitral awards. In 2015, the Act was significantly modified to
solve issues and improve the arbitration process. Fast-track processes and time restrictions for award
rendering were among the new features added to the Act.

Arbitration Agreements in Corporate Contracts: Arbitration agreements, fundamental to the

landscape of corporate dispute resolution, embody the principle of party autonomy, allowing
businesses to shape the parameters of their preferred dispute resolution mechanism.*®
1. Formation and Elements: Arbitration agreements are typically born out of the express intent
of parties to divert potential disputes from traditional litigation to the realm of arbitration. The
elements crucial to the formation of a valid arbitration agreement include clarity, consensus,
and voluntariness. Courts in India, guided by the Arbitration and Conciliation Act, 1996,
recognize the importance of these elements, emphasizing the need for a clear expression of
the parties' intention to resolve disputes through arbitration.
2. Enforceability and Autonomy: A hallmark of arbitration agreements is the autonomy afforded
to the parties in shaping the dispute resolution process. The Arbitration and Conciliation Act,
1996, underscores the principle that the arbitration agreement is separable from the underlying

contract. This means that even if the main contract is found to be void, the arbitration

13 Supra note 11

14 The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of A.D.R by Corporations, Cornell
University ILR School, https://core.ac.uk/download/pdf/5131642.pdf

5 Commercial Arbitration: India, Global Arbitration Review, https:/globalarbitrationreview.com/insight/know-
how/commercial-arbitration/report/india

16 Arbitration Clause in Contract, Legal Vision, https:/legalvision.co.uk/commercial-contracts/arbitration-clause/
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agreement remains enforceable, unless specifically challenged on valid grounds. The judiciary
recognizes that parties, by agreeing to arbitrate, exercise their autonomy to choose a flexible,
confidential, and often expeditious method of dispute resolution.!’

3. Challenges to Enforceability: Common grounds for challenging enforceability include lack
of a clear agreement, unconscionability, or coercion. Courts play a vital role in determining
the validity and enforceability of arbitration agreements, ensuring that parties are not
compelled into agreements against their will or left without a reasonable understanding of the
terms.

4. International Commercial Arbitration and the New York Convention: In the context of
international commercial arbitration, the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards assumes significance. India’'s status as a signatory to
this convention facilitates the recognition and enforcement of foreign arbitral awards, further
underscoring the global enforceability of arbitration agreements in corporate contracts

involving international parties.

Role of Arbitral Tribunal:

At the heart of corporate arbitration lies the arbitral tribunal, a quasi-judicial body vested with the

responsibility of adjudicating disputes and ensuring the fair and efficient resolution of conflicts. This
section scrutinizes the multifaceted role of arbitral tribunals in the context of corporate disputes,
exploring their powers, functions, and procedural significance.

Section 33(1) of the Arbitration Act 1996 states an arbitral tribunal must:

o Act fairly and impartially as between the parties, giving each party a reasonable opportunity
of putting his case and dealing with that of his opponent

o Adopt procedures suitable to the circumstances of the particular case. Avoid unnecessary
delay or expense to provide a fair means for the resolution of the matters falling to be

determined.®

1. Appointment and Constitution: The constitution of the arbitral tribunal is a critical phase in

the arbitration process. Typically, the tribunal is composed of one or more arbitrators, the

I How to draft an arbitration agreement, Signature Litigation, https://www.signaturelitigation.com/how-to-draft-an-
arbitration-agreement/
18 \What is an Arbitral Tribunal, Law bite, https://lawbite.co.uk/resources/blog/what-is-an-arbitral-tribunal
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number of which is determined by the agreement of the parties. The parties may appoint
arbitrators directly or utilize institutional rules that provide mechanisms for the selection
process. Arbitrators, often chosen for their expertise in the relevant industry or legal domain,
play a pivotal role in shaping the outcome of the dispute. The Arbitration and Conciliation
Act, 1996, empowers tribunals to conduct proceedings fairly, avoiding unnecessary delay, and
ensuring each party is given adequate opportunity to present its case.

2. Adjudication and Decision-Making: The primary function of an arbitral tribunal is to
adjudicate disputes in accordance with the terms of the arbitration agreement and applicable
law. Unlike traditional litigation, where the court assumes an active role in case management,
arbitral tribunals operate with a degree of autonomy and flexibility, allowing them to tailor
procedures to the specific needs of the dispute. Arbitrators are empowered to decide the merits
of the case, interpret contractual terms, and award appropriate remedies. The finality of
arbitral awards is a hallmark of the process, providing parties with a degree of certainty and
closure upon the conclusion of proceedings.*®

3. Interim Measures and Procedural Decisions: To ensure the efficacy of the arbitration process,
tribunals possess the authority to grant interim measures. These measures may include orders
to preserve assets, maintain the status quo, or secure evidence. The ability to grant interim
relief enhances the tribunal's role in providing effective remedies before the final award is
rendered. Procedural decisions, including the admissibility of evidence, the timetable for
submissions, and the conduct of hearings, fall within the purview of the arbitral tribunal. This
power enables tribunals to maintain control over the proceedings, ensuring a fair and
expeditious resolution of the dispute.

4. Role in Settlement Facilitation: While the primary function is adjudication, arbitral tribunals
also play a role in facilitating settlements. The flexibility of the arbitration process allows
tribunals to encourage parties to explore settlement options, often leading to a resolution that

aligns with the parties' commercial interests.?

Benefits and Challenges of Corporate Arbitration

Corporate arbitration serves as a dynamic alternative to traditional litigation, offering a range of

19 The Arbitral Tribunal, Cambridge University Press, https://www.cambridge.org/core/books/abs/an-introduction-to-
international-arbitration/arbitral-tribunal/6FF77BD4DCCEF88CF6107C381974F609

20 Jurisdiction and Powers of Arbitral Tribunals, International Bar Association, https://www.ibanet.org/jurisdiction-and-
powers-of-international-arbitral-tribunals
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benefits and posing unique challenges in the resolution of disputes. This section examines the nuanced

landscape of corporate arbitration, shedding light on its advantages and potential hurdles in the

context of business conflicts.

Corporate arbitration has several advantages over litigation, which include:

1.

Speed and Efficiency: Arbitration is often faster than litigation, with the process typically
taking less time to resolve disputes. This can lead to cost savings, as attorney fees and other

expenses are reduced.?

Confidentiality: Arbitration proceedings and awards are generally non-public and can be kept
confidential, which is particularly beneficial for parties who wish to maintain the privacy of

their financial and business information.?

Flexibility: Arbitration allows for greater flexibility in the choice of arbitrators, who can be
selected based on their expertise in the relevant field. This can lead to a more informed
decision, as parties can choose arbitrators with experience in the specific industry or subject

matter of the dispute. 23

Cost-effectiveness: Arbitration is usually less expensive than litigation due to lower costs
associated with preparing for the arbitration process, such as preparing documents and

presenting oral arguments.

Less Formal: Arbitration is less formal than litigation, which can lead to a more relaxed and

less acrimonious resolution of disputes. 2*

Expertise: Parties can choose arbitrators with expertise in the specific industry or subject
matter of the dispute, leading to a more informed decision.

Arbitration has several disadvantages compared to litigation, which include:

21 Advantages and Disadvantages of Arbitration over Court Proceedings, Humphreys & Co. Solicitors,
https://www.humphreys.co.uk/articles/advantages-and-disadvantages-of-arbitration-over-court-proceedings/

22 Arbitration vs  Litigation,  LexisNexis,  https://www.lexisnexis.com/community/insights/legal/b/thought-
leadership/posts/arbitration-vs-litigation

2 Advantages of Arbitration over Litigation, White Code Via Mediation & Arbitration Centre,
https://viamediationcentre.org/readnews/Mjcz/Advantages-of-Arbitration-over-Litigation

24 Arbitration vs Litigation, the differences, Thomson Reuters, https://legal.thomsonreuters.com/blog/arbitration-vs-
litigation-the-differences/
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1. Limited Avenues for Appeal: There are very limited avenues for appeal in arbitration, which
means that an erroneous decision cannot be easily overturned. °

2. Limited Discovery: Arbitration means limited discovery and the lack of pre-trial depositions,
documentation authentication, and the qualification of experts.

3. Binding Decision: In arbitration, the decision is generally binding, and the parties have little
recourse to challenge a judgment.?®

4. Limited Enforcement Remedies: In some legal systems, arbitral awards have fewer
enforcement remedies than judgments, although in the United States, arbitration awards are
enforced in the same manner as court judgments and have the same effect

5. Costs: Although arbitration is usually less expensive than litigation, in some arbitration
agreements and systems, the recovery of legal costs is unavailable, making it difficult or
impossible for consumers or employees to get legal representation

6. Limited Options for Consumers and Employees: Arbitration agreements are sometimes
contained in ancillary agreements, or in small print in other agreements, and consumers and
employees sometimes do not know in advance that they have agreed to mandatory arbitration.

7. Limited Precedent: Arbitration does not provide opportunities to set legal precedents and

compel uncooperative parties. 2/

Arbitration Procedures in Corporations

The adoption of arbitration as a preferred method for resolving corporate disputes necessitates a clear
understanding of the procedural framework.

The Commencement of arbitration?® marks the initiation of a structured process designed to resolve

disputes outside the traditional court system.

1. Notice of Arbitration: Arbitration typically begins when one party serves a notice of arbitration on
the other party. This notice formally communicates the invoking of the arbitration clause in the
contract and the intent to resolve the dispute through arbitration.

Contents of the Notice: The notice outlines the particulars of the dispute, including a clear statement
of the claim, the legal basis, and the relief sought. It may also propose the appointment of arbitrators

25 Supra Note 21

2% Supra Note 24

27 Supra Note 22
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and suggest the rules or procedures to be followed.
2. Response to Notice: Upon receipt of the notice, the respondent has a specified time to submit a
reply, known as a response to the notice of arbitration. The response typically addresses the claims
raised, presents any counterclaims, and indicates the respondent's position on the proposed arbitration
process.
3. Appointment of Arbitrators:

o Agreement by Parties: Ideally, the parties agree on the selection of arbitrators during the initial

stages. The number of arbitrators and the procedure for their appointment may be

predetermined in the arbitration clause or agreed upon during the notice and response phase.

e Role of Arbitral Institutions: In cases where the parties cannot agree on arbitrator
appointments, some arbitration agreements stipulate the involvement of arbitral institutions.
These institutions may facilitate the appointment process, ensuring impartiality and adherence

to agreed-upon procedures.

4. Preliminary Conference: Once arbitrators are appointed, a preliminary conference may be held to
establish ground rules for the proceedings. This conference addresses procedural matters, timelines,
and any outstanding issues before the arbitration formally progresses.

5. Terms of Reference: The terms of reference outline the scope of the arbitration and the issues to be
addressed. Parties, in collaboration with the arbitrators, draft and agree upon these terms, providing a
roadmap for the arbitration process.

6. Interim Measures: Parties may seek interim measures to protect their rights before the full
arbitration proceedings. Arbitrators, in certain cases, have the authority to grant interim relief to

maintain the status quo or preserve assets.

Arbitration proceedings?®, the heart of the dispute resolution process, offer a structured framework

for parties to present their cases, examine evidence, and obtain a final resolution. This section explores
the key facets of arbitration proceedings, providing insights into the stages, mechanisms, and
dynamics that govern the resolution of disputes in this alternative forum.

1. Pleadings and Statements of Claim/Defence: The claimant initiates the proceedings by submitting

29 Arbitration and the Rule of Law, Courts and Tribunals Judiciary, https://www.judiciary.uk/speech-by-mr-justice-
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a detailed statement of claim. This document outlines the facts, legal arguments, and relief sought. It
serves as the foundation for the claimant's case, presenting a comprehensive narrative of the dispute.
The respondent responds with a statement of defence, presenting counterarguments and defences
against the claims raised. This exchange forms the basis for the subsequent proceedings, framing the
issues to be addressed by the arbitrators.
2. Exchange of Documents and Evidence: Unlike litigation, the discovery process in arbitration is
often more focused and streamlined. Parties exchange relevant documents and evidence to support
their respective positions, contributing to the efficiency of the proceedings.
3. Hearings and Submissions:
o Oral Presentations: Arbitration hearings provide an opportunity for parties to present their
cases orally. Witnesses may be examined and cross-examined, and legal arguments are
presented to the arbitrators.

o Flexibility in Procedure: The flexibility of arbitration allows hearings to be conducted in
person, by telephone, or through video conferencing, accommodating the preferences and

circumstances of the parties.

4. Interim Measures and Emergency Arbitrators: Arbitrators may, at the request of a party, grant
interim measures to preserve assets, maintain the status quo, or secure evidence. Some arbitration
institutions also provide for the appointment of emergency arbitrators to address urgent matters before
the full tribunal is constituted.

5. Expert Witnesses and Testimony: Parties may present expert witnesses to provide specialized
knowledge or opinions on technical, scientific, or industry-specific matters. Expert testimony
contributes to the tribunal's understanding of complex issues.

6. Closing Arguments: After the presentation of evidence, parties make closing arguments
summarizing their cases and emphasizing key points. This stage allows parties to leave a lasting
impression on the arbitrators before the tribunal retires for deliberations.

7. Deliberation and Decision: Following the conclusion of proceedings, the arbitral tribunal
deliberates to reach a decision. The decision, known as the arbitral award, includes findings, legal
reasoning, and remedies granted.

8. Enforcement of the Award: The arbitral award is enforceable in the same manner as a court decree.
The New York Convention facilitates the recognition and enforcement of arbitral awards in foreign

jurisdictions.



The Arbitral Award® stands as the pinnacle of the arbitration process, embodying the resolution

reached by the arbitrators after a thorough examination of the parties' claims and defences. This
section explores the significance, components, and implications of the arbitral award in the context
of corporate dispute resolution.

1. Findings and Legal Reasoning:

o Resolution of Dispute:

e The arbitral award provides a clear and definitive resolution to the issues in dispute

between the parties.

« Itencapsulates the arbitrators' findings on the facts of the case and their application of

the relevant legal principles.
e Legal Reasoning:

e The award typically includes the legal reasoning behind the decision, explaining how

the arbitrators arrived at their conclusions.
« This transparency enhances the parties' understanding of the tribunal's thought process.

2. Remedies Granted:

e Comprehensive Relief:

e The award outlines the remedies granted, which may include monetary damages,

specific performance, or other forms of relief.

o The nature and extent of remedies are tailored to address the specific circumstances of

the dispute.
o Enforceability:

« The enforceability of the award is a crucial aspect. Arbitral awards, once rendered, can

be enforced in the same manner as a court decree.

e« The New York Convention facilitates the recognition and enforcement of arbitral

awards in foreign jurisdictions.

30 Arbitral Award: Form, Content, Effect, Global Arbitration Review, https://globalarbitrationreview.com/quide/the-
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3. Finality and Binding Nature:

e End of Proceedings:

e The arbitral award marks the conclusion of the arbitration proceedings. Parties are

bound by the decision, and the dispute is considered resolved.
« This finality provides closure to the parties involved.
e Limited Grounds for Challenge:

e The grounds for challenging an arbitral award are limited, reinforcing the binding

nature of the decision.

o Courts generally intervene only in exceptional circumstances, such as procedural

irregularities or violations of public policy.

4. Judicial Oversight and Challenges:

« Judicial Recognition:

o While the arbitral award is final and binding, judicial recognition may be sought for

enforcement purposes.
o Courts play a role in confirming the award's validity and, if necessary, enforcing it.
e Challenges and Set Aside:
« In certain cases, parties may challenge the award by seeking to set it aside.

e Grounds for setting aside awards are typically restricted, and the process involves

judicial scrutiny of the arbitral process.

5. Post-Award Settlements:

e Settlement Facilitation:
o Parties may reach a settlement even after the issuance of the arbitral award.

e The award can serve as a basis for the settlement, with parties adjusting their positions

in light of the tribunal's findings.

Successful Applications: Case Studies

Landmark Cases — International & Indian



Halliburton Company v Chubb Bermuda Insurance Ltd [2020] UKSC 48:

This case, decided by the UK Supreme Court, addressed the issue of arbitrators' duties of impartiality

and disclosure. The court emphasized the importance of these duties and provided guidance on how
to handle situations where an arbitrator has multiple appointments in arbitrations involving the same
subject matter.3!

The judgment clarifies two important English law questions:

(a) Does an arbitrator have a duty to disclose information to parties in circumstances where there have
been multiple appointments in related arbitrations?
(b) What test should be applied to issues of apparent bias once that information has been disclosed
or, as in Halliburton v Chubb, where that information has not been disclosed?

The Supreme Court confirmed that the test is whether a “fair-minded and informed observer” would
conclude that there was a real possibility that the arbitrator was biased. A fair and informed observer
is someone who will apprise themselves of all of the facts before forming a judgment. The Supreme
Court held that the fair-minded and informed observer must have regard to the facts and
circumstances “at and from the date when the duty arose and during the period in which the duty
subsisted”.

Sierra Leone v SL Mining Ltd [2021] EWHC 286 (Comm):

In this case, the English High Court considered a challenge under section 67 of the Arbitration Act to

an arbitration award on grounds that the tribunal’'s conclusions on jurisdiction were wrong and they
lacked substantive centrality. The court's decision provided clarity on the construction of multi-tiered
arbitration clauses and the scope of jurisdictional challenges.

The court in Sierra Leone (Burton J) concluded that the question as to compliance with a multi-tier
dispute resolution clause is indeed a question of admissibility. The court held that the question was
not whether the claim is arbitrable or whether there is another forum in which it should be decided
(which would be jurisdictional matters), but whether the arbitration has been presented too early.
Burton J agreed with the tribunal’s reasoning in its jurisdiction award that if reaching the end of the
settlement period provided in the arbitration agreement is to be treated as a condition precedent at all,
it could only be a matter of procedure (i.e. admissibility of the claim) and not a matter of jurisdiction.

Pre-arbitration procedural issues are capable of being resolved by the tribunal and indeed required to

31 UK Supreme Court delivers landmark judgement on Apparent Bias of Arbitrators, Crowell,
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be submitted to the tribunal for determination.®?

M/s Alpine Housing Development Ltd. Vs. Ashok S. Dhariwal and Ors. (Supreme Court of India,
2022):

This case explored the intersections of evidence, public policy, and arbitration in India, emphasizing

the importance of balancing the efficacy and equitability of arbitration with the need to uphold justice,
transparency, and public policy.

Facts:

Mr. Ashok S. Dhariwal (hereinafter referred to as the “Respondent™) filed an application under
Section 34 of the Arbitration and Conciliation Act, 1996 (hereinafter referred to as the “A&C Act™)
before the Learned Additional City Civil and Sessions Judge, Bengaluru (hereinafter referred to as
the “Lower Court”) challenging an ex-parte award passed by the Arbitral Tribunal.

The Respondent had further filed an interim application 1A No. 4 to adduce additional evidence. The
Lower Court rejected the IA stating that if the permission to adduce evidence is granted, it would
defeat the objective of A&C Act. The Lower Court further rejected the application under Section 34
of the A&C Act stating that the permission to adduce additional evidence was subject to writ petition
before the High Court.

The Respondent subsequently filed a writ petition vide W.P. No. 50799/2019 before the Karnataka
High Court (hereinafter referred to as the “High Court”) requesting to allow to adduce additional
evidence under Section 34 of A&C Act. The High Court allowed the petition vide order dated
01.09.2021 (hereinafter referred to as the “Impugned Order”) and quashed and set aside the order
of the Lower Court.

Issues before the supreme court:

1. Whether the applicant can adduce evidence under the ground relating to Public Policy in an
application filed under Section 34 of the A&C Act

2. Whether the Respondents fall under such an exceptional case that it is necessary to grant an

opportunity to file affidavits and adduce evidence?

Decision and findings:

32 Recent Key UK Decisions, Norton Rose FullBright,
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The Supreme Court observed that the Section 34(2)(a) of the A&C Act before the Amendment Act
would be applicable in the present case. The Court relied on Fiza Developers and Inter-Trade Private
Limited v. AMCI (India) Private Limited [(2009) 17 SCC 796], and held that the pre-amendment
Section 34(2)(a) of the A&C Act provided that the parties who has assailed the order can be permitted
to file an affidavit in form of evidence only when it is absolutely necessary.

The Respondent was allowed to adduce evidence as an exceptional case was carved out as the
affidavit filed stated the specific documents placed as evidence. . Furthermore, the Appellant was also
permitted to cross examine and/or produce any contrary evidence. Thus, upheld the order passed by
the High Court.

The Court also directed the Lower Court to deal with the evidence produced by the Respondent in
accordance of the law and on merits and dispose the application under Section 34 of the A&C Act

speedily and expeditiously considering the object of the A&C Act.®

The concise list of Indian cases with application of Arbitration in Corporate Dispute Resolution is as

follows:

1. Uttarakhand Purv Sainik Kalyan Nigam Ltd. v. Northern Coal Field Ltd. : This case clarified
the scope of the doctrine of "kompetenz-kompetenz" enshrined in Section 16 of the Arbitration
& Conciliation Act, 1996, and the legislative intent to restrict judicial intervention at the pre-
reference stage.

2. National Highways Authority of India v. Sayedabad Tea Estate: In this case, the court
addressed the issue of arbitrator appointments and provided guidance on the process and
criteria for selecting arbitrators.

3. Parsoli Motor Works v. BMW India Pvt Ltd.: This case explored the applicability of the
Arbitration & Conciliation Act, 1996, to disputes involving foreign parties and the
enforcement of foreign arbitral awards in India.

4. M/S NN Global Mercantile Pvt Ltd v. M/S Indo Unique Flame Ltd & Others: The court
clarified the scope of injunctive relief in arbitration proceedings and the conditions for

granting interim relief.

3 An Arbitral Award in Conflict of Public Policy is liable to be set aside, AM Legals, https://amlegals.com/an-arbitral-
award-in-conflict-with-the-public-policy-is-liable-to-be-set-aside/#
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5. Government of Maharashtra v. Borse Brothers Engineers & Contractors Pvt. Ltd.: This case
addressed the issue of limitation periods for appeals in arbitration proceedings and the court's
power to modify an award.

6. DLF Home Developers Ltd. v. Rajpura Homes Pvt. Ltd.: This case dealt with the issue of

collusion between arbitration clauses in a joint venture agreement and their enforceability.

Future Trends & Challenges®

As arbitration continues to be a preferred method for resolving disputes, several future trends and
challenges shape its trajectory.>®3®
Some of these trends and challenges are:

1. Economic recovery and protectionism: Global factors, including economic recovery from the
COVID-19 pandemic and protectionist policies, give rise to dispute risks across jurisdictions
and sectors. Arbitration remains the established norm for the resolution of disputes in cross-
border business due to the enforceability of arbitral awards internationally.

2. Increasing complexity: As cross-border transactions become more intricate and involve
multiple parties from different legal systems, arbitration is evolving to address these
complexities. This development requires legal professionals to have an interdisciplinary
approach, understanding not just the law but also the commercial and technical aspects of the
disputes.

3. Integration of technology: Artificial intelligence (Al) and machine learning technologies are
advancing and will increasingly be applied to arbitration processes, such as predicting case
outcomes or automating document review. Legal professionals should be familiar with these
technologies and their potential applications in arbitration. Rise of third-party funding: Third-
party funding (TPF) of international arbitration cases has become more prevalent, providing
an alternative for parties to finance their disputes. This trend has implications for the funding

landscape and the role of TPF in international arbitration.

34 Global Arbitration Trends 2023, Clifford Chance, https://www.cliffordchance.com/insights/thought_leadership/2023-
trends/global-arbitration-trends-2023.html
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4. Growing importance of ESG factors: The growing importance of ESG factors in international
business is expected to have a significant impact on arbitration, as parties increasingly focus
on environmental, social, and governance aspects in their disputes.

5. Reform of the Arbitration Act 1996: The eagerly awaited reform of the Arbitration Act 1996
is another key development to watch out for, as the outcome of the Law Commission's public
consultation is expected to reveal which of the initial proposals will be enacted.

6. Enforcement of awards and securing interim measures against crypto-assets: As
cryptocurrencies and blockchain technology become more prevalent, legal issues related to
the arbitrability of disputes, determining the parties to the dispute, and enforcing awards and

securing interim measures against crypto-assets are expected to arise.

These future trends and challenges in arbitration highlight the need for legal professionals to adapt

and evolve their skills to navigate the changing landscape of dispute resolution.

Conclusion

In conclusion, corporate arbitration provides a flexible and dynamic framework for resolving intricate
disputes in the business sector by straddling the boundary between convention and innovation. This
paper's wide range of issues illustrates how complex the corporate arbitration landscape is, with
elements of technology, society, and law.

The fundamental ideas that underpin this alternative conflict resolution process are emphasised by
the discussion of subjects including the legal framework for corporate arbitration in India, the function
of arbitral tribunals, and the nuances of arbitration agreements

Examining the advantages and difficulties of corporate arbitration helps to clarify the fine balance
that companies must maintain when selecting this form of conflict settlement. Arbitration is efficient,
flexible, and confidential; nonetheless, it requires a nuanced approach due to certain problems such
limited discovery, potential bias, and costs. Understanding and addressing these issues is crucial for
companies looking to maximise arbitration's potential as a corporate conflict resolution tool.

For companies considering arbitration, the examination of arbitration processes, arbitral awards, and
successful case studies offers a road map. From the start of the process until the arbitral ruling is
issued, it provides a methodical but flexible means of settling conflicts.

The rise of online dispute resolution, the integration of technology, the emphasis on diversity and
inclusion, and the advent of specialized arbitration tribunals reflect the evolving nature of dispute



resolution in the corporate sphere. As businesses grapple with environmental disputes, technological
advancements, and public policy considerations, the role of arbitration in providing fair, efficient, and
enforceable resolutions becomes increasingly crucial.

Businesses may efficiently navigate disputes and contribute to the ongoing growth of corporate
arbitration, a vital aspect of modern dispute resolution, by wisely comprehending its principles,

benefits, problems, and future trends.



