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DISCLAIMER

No part of this publication may be reproduced, stored, transmitted, translated, or distributed in
any form or by any means—whether electronic, mechanical, photocopying, recording,
scanning, or otherwise—without the prior written permission of the Editor-in-Chief of White

Black Legal — The Law Journal.

All copyrights in the articles published in this journal vest with White Black Legal — The Law
Journal, unless otherwise expressly stated. Authors are solely responsible for the originality,

authenticity, accuracy, and legality of the content submitted and published.

The views, opinions, interpretations, and conclusions expressed in the articles are exclusively
those of the respective authors. They do not represent or reflect the views of the Editorial Board,

Editors, Reviewers, Advisors, Publisher, or Management of White Black Legal.

While reasonable efforts are made to ensure academic quality and accuracy through editorial
and peer-review processes, White Black Legal makes no representations or warranties, express
or implied, regarding the completeness, accuracy, reliability, or suitability of the content
published. The journal shall not be liable for any errors, omissions, inaccuracies, or
consequences arising from the use, interpretation, or reliance upon the information contained

in this publication.

The content published in this journal is intended solely for academic and informational
purposes and shall not be construed as legal advice, professional advice, or legal opinion. White
Black Legal expressly disclaims all liability for any loss, damage, claim, or legal consequence

arising directly or indirectly from the use of any material published herein.
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ABOUT WHITE BLACK LEGAL

White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research
with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the

dissemination of accessible legal scholarship to a global readership.
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AIM & SCOPE

The aim of White Black Legal — The Law Journal is to promote excellence in legal research
and to provide a credible academic forum for the analysis, discussion, and advancement of
contemporary legal issues. The journal encourages original, analytical, and well-researched

contributions that add substantive value to legal scholarship.

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and
interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal
professionals, researchers, scholars, and students who demonstrate intellectual rigour,

analytical clarity, and relevance to current legal and policy developments.

The scope of the journal includes, but is not limited to:
e Constitutional and Administrative Law
e Criminal Law and Criminal Justice
e Corporate, Commercial, and Business Laws
e Intellectual Property and Technology Law
e International Law and Human Rights
e Environmental and Sustainable Development Law
e Cyber Law, Artificial Intelligence, and Emerging Technologies

e Family Law, Labour Law, and Social Justice Studies

The journal accepts original research articles, case comments, legislative and policy analyses,
book reviews, and interdisciplinary studies addressing legal issues at national and international
levels. All submissions are subject to a rigorous double-blind peer-review process to ensure

academic quality, originality, and relevance.

Through its publications, White Black Legal — The Law Journal seeks to foster critical legal
thinking and contribute to the development of law as an instrument of justice, governance, and
social progress, while expressly disclaiming responsibility for the application or misuse of

published content.


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 6 | April 2026 ISSN: 2581-8503

CONCEPTUAL FRAMEWORK OF
CONFIDENTIALITY IN ARBITRATION

AUTHORED BY - SUVENA TOMAR

Arbitration is now one of the preferred options for companies to resolve disputes. It's become
a popular alternative to litigation for its speed, neutrality, flexibility, and the parties'
independence. In the marketing of arbitration, parties and lawyers tend to list the many
advantages of arbitration, including secrecy. Many people assume parties automatically have
the benefit of avoiding public disclosure of their dispute, the testimony provided and the

judgment or award rendered when arbitrating due to the process's secrecy.

Surprisingly, secrecy in arbitration is not all that easy. Confidentiality and arbitration is not all
or nothing. The meaning thereof has different nuances in the law because of a variety of factors
including the arbitration rules and procedures, national laws, and/or the parties' agreement. In
recent times, arbitration is mainstream countries are involved. This makes it difficult, as doing
justice by the public requires the maintenance of other important characteristics, such as truth,
openness and accountability.

The research deals with arbitration secrecy. This is a study of the place of secrecy in
international arbitration. This is through the laws of India, the United Kingdom and US case
law. These three countries were chosen due to their differing opinions about the need for
confidentiality in arbitration. Indian law deals expressly with the issue of secrecy, British law
considers it present but not codified, and American law leaves it to the parties to determine
(without assuming it is important). This paper considers a few approaches in seeking to
establish if or not secrecy in arbitration is a safe method of secrecy.

The rest of the research is outlined in Chapter 1. The chapter begins with a definition of secrecy
and how it differs from privacy. The article then goes into the various legal protections for
secrets, including agreements, implied law and statutes. The role of secrecy in arbitration and
the interests which secrecy seeks to protect are also explored. Here, we explore the idea of
secrecy in arbitration and its operation in different countries, including the US, UK and India.

Finally, the article will examine the key reasons why secrecy is not the failsafe protection that


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 6 | April 2026 ISSN: 2581-8503

it is sometimes thought to be.

1.1 Significance of Confidentiality in Modern Arbitration

Secrecy has become crucial to the conduct of international business arbitration, independent of
the parties' wishes. The complexity of cross-border business disputes often mean that trade
secrets, intellectual property, financial data and plans, proprietary technological specifications,
discussion of corporate mergers and acquisitions, and other highly confidential data are at the
centre of the disputes. The risk of irreparable damage to the company from the disclosure of
such information to competitors, investors, media or governments far outweighs any benefit or

loss from the arbitration award.

Confidentiality is also important in the growing number of investment treaty arbitration cases.
These disputes involve contentious issues, including government spending, resource allocation
and environmental regulation. Here, public interest in protecting the process whereby state
decision-making that affects them is discussed and resolved begets a confrontation with the

private party's interest in preserving confidential information.

The value of secrecy has increased in the world of international business arbitration because it
offers a theoretically neutral arena where parties from different political, regulatory and legal
systems can settle their disputes free from potential government interference, public
contestability and media attention. This is highly valued in circumstances where the parties are
from states where political pressure has a strong influence on court proceedings or where
business court decisions can be published and widely reported.

Despite its importance, the legal notion of secrecy in arbitration is being scrutinised. There is
a growing movement amongst academics, judges and legislators alike questioning the
truthfulness, predictability and effectiveness of the secrecy claimed by parties to arbitration.

Such questions are examined in this dissertation.

1.2 Privacy and Confidentiality: A Critical Conceptual Distinction

A lack of clear understanding of the ideas of privacy and confidentiality still troubles arbitration
discourse. Their confusion leads to misconception about the obligations of the parties
to arbitrations, even though the two concepts are in close proximity; they are theoretically (and
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legally) distinct.

The arbitral procedures are restricted (which is what is referred to as "privacy"). Attendance by
the public is generally not allowed. Arbitral sessions are private, as opposed to public, open
and reportable proceedings in most common law countries' courts. Only the arbitral tribunal,
lawyers for the parties, and witnesses, experts or institution representatives whose presence the
parties or tribunal has permitted may attend. This feature of arbitration is agreeable to the
general public and most courts.

On the other hand, confidentiality is a positive legal obligation. It not only places a duty not to
disclose information related to the arbitration procedures but goes beyond the aspect of privacy.
Secrecy is mandated in relation to: the proceedings; the names of the parties; documents and
evidence filed as part of the procedures; verbal testimony; submissions; hearings; and finally,
the arbitral award. Confidentiality, unlike privacy, which is a characteristic of the arbitration
process regulating attendance, is a substantive rule of law, rather than a mere principle of the
arbitration process that relates to the communication with third parties after the arbitration

proceedings.

This makes a difference in practice. Privacy with respect to individuals is almost a requirement
throughout the arbitration process. But secrecy is not. The existence or otherwise of any secrecy
and if so, the extent of it, is based on a variety of factors that vary between the agreement, the
institution and the states involved. The parties involved with an arbitration may have the wrong
impression that what is said in the process is secret, because confidentiality is the same as
privacy.

The issue of privacy and confidentiality has been brought up in important cases. For example
the English case of Dolling-Baker v. Merrett [1990] 1 WLR 1205 is an example. The Court of
Appeal said that people have a duty to keep things confidential because arbitration is private.
However the court did not say that this duty applies in every situation. They said there are

exceptions to this duty.

The Australian High Court looked at this issue in the case of Esso Australia Resources Ltd v.
Plowman (1995) 183 CLR 10. They had an opinion. They said that just because something is

private it does not mean it is confidential. Justice Mason wrote the opinion for the majority.
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He said privacy is not the thing that matters. There needs to be another reason for something to
be kept confidential. Just because the court proceedings are private it doesn't mean everything

should be kept secret.

There has to be more to it, than privacy.

The fact that proceedings are private is not enough to justify keeping all information hidden.
Questions of privacy and confidentiality come up in both the Dolling-Baker v. Merrett and
Esso Australia Resources Ltd, v. Ploughman cases.

These cases demonstrate the reality that secrecy and privacy are not synonymous, and have
different legal implications with different degrees of protection and consequences for breaches.
It's a distinction to keep in mind when considering the comparative point of discussion in this
dissertation.
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