INTERNATIONAL LAW
JOURNAL

WHITE BLACK
LEGAL LAW
JOURNAL

ISSN: 258I-

- 8503

Peer - Reviewed ¢ Refereed Journal

The Law Journal strives to provide a platform for discussion of
International as well as National Developments in the Field of
Law.

WWW. WHITEBLACKLEGAL.CO.IN



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any means
without prior written permission of Editor-in-chief of White Black Legal — The
Law Journal. The Editorial Team of White Black Legal holds the copyright to all
articles contributed to this publication. The views expressed in this publication
are purely personal opinions of the authors and do not reflect the views of the
Editorial Team of White Black Legal. Though all efforts are made to ensure the
accuracy and correctness of the information published, White Black Legal shall

not be responsible for any errors caused due to oversight or otherwise.

Page | 3545


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

DITORIAL TEAM

Raju Narayana Swamy (IAS) Indian Administrative Service officer

Dr. Raju Narayana Swamy popularly known as
Kerala’s  Anti-Corruption  Crusader is the
All India Topper of the 1991 batch of the IAS and
IS currently posted as Principal
Secretary to the Government of Kerala. He has
earned many accolades as he hit against
the political-bureaucrat corruption nexus in India.
Dr Swamy holds a B.Tech in Computer
Science and Engineering from the 11T Madras and
a Ph. D. in Cyber Law from Gujarat
National Law University. He also has an LLM
(Pro) (with specialization in IPR) as well
| as three PG Diplomas from the National Law
University, Delhi- one in Urban
Environmental Management and Law, another in
Environmental Law and Policy and a
third one in Tourism and Environmental Law. He

also holds a post-graduate diploma in
/ S IPR from the National Law School, Bengaluru and
a professional diploma in Public Procurement from the World Bank.

Dr. R. K. Upadhyay

Dr. R. K. Upadhyay is Registrar, University of Kota
(Raj.), Dr Upadhyay obtained LLB, LLM degrees from
Banaras Hindu University & PHD from university of
Kota. He has succesfully completed UGC sponsored
M.R.P for the work in the Ares of the various prisoners
reforms in the state of the Rajasthan.

Page | 3546


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

Senior Editor
Dr. Neha Mishra

Dr. Neha Mishra is Associate Professor & Associate Dean
(Scholarships) in Jindal Global Law School, OP Jindal Global
University. She was awarded both her PhD degree and
Associate Professor & Associate Dean M.A.; LL.B.
(University of Delhi); LL.M.; PH.D. (NLSIU, Bangalore) LLM
from National Law School of India University, Bengaluru; she
did her LL.B. from Faculty of Law, Delhi University as well as
M.A. and B.A. from Hindu College and DCAC from DU
respectively. Neha has been a Visiting Fellow, School of Social
Work, Michigan State University, 2016 and invited speaker
Panelist at Global Conference, Whitney R. Harris World Law
Institute, Washington University in St. Louis, 2015.

Ms. Sumiti Ahuja

Ms. Sumiti Ahuja, Assistant Professor, Faculty of Law,
University of Delhi,

Ms. Sumiti Ahuja completed her LL.M. from the Indian Law
Institute with specialization in Criminal Law and Corporate
Law, and has over nine years of teaching experience. She has
done her LL.B. from the Faculty of Law, University of Delhi.
She is currently pursuing PH.D. in the area of Forensics and
Law. Prior to joining the teaching profession, she has worked
as Research Assistant for projects funded by different agencies
of Govt. of India. She has developed various audio-video
teaching modules under UGC e-PG Pathshala programme in
the area of Criminology, under the aegis of an MHRD Project.
Her areas of interest are Criminal Law, Law of Evidence,
Interpretation of Statutes, and Clinical Legal Education.

Dr. Navtika Singh Nautiyal

Dr. Navtika Singh Nautiyal presently working as an Assistant
Professor in School of law, Forensic Justice and Policy studies
at National Forensic Sciences University, Gandhinagar,
Gujarat. She has 9 years of Teaching and Research
Experience. She has completed her Philosophy of Doctorate in
‘Intercountry adoption laws from Uttranchal University,
Dehradun’ and LLM from Indian Law Institute, New Delhi.

Page | 3547


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

Dr. Rinu Saraswat

Associate Professor at School of Law, Apex University, Jaipur,
M.A, LL.M, PH.D,

Dr. Rinu have 5 yrs of teaching experience in renowned
institutions like Jagannath University and Apex University.
Participated in more than 20 national and international seminars
and conferences and 5 workshops and training programmes.

Dr. Nitesh Saraswat

E.MBA, LL.M, PH.D, PGDSAPM

Currently working as Assistant Professor at Law Centre I,
Faculty of Law, University of Delhi. Dr. Nitesh have 14
years of Teaching, Administrative and research experience
in Renowned Institutions like Amity University, Tata
Institute of Social Sciences, Jai Narain Vyas University
Jodhpur, Jagannath University and Nirma University.

More than 25 Publications in renowned National and
International Journals and has authored a Text book on
CR.P.C and Juvenile Delinquency law.

Subhrajit Chanda

BBA. LL.B. (Hons.) (Amity University, Rajasthan); LL. M.
(UPES, Dehradun) (Nottingham Trent University, UK);
PH.D. Candidate (G.D. Goenka University)

Subhrajit did his LL.M. in Sports Law, from Nottingham
Trent University of United Kingdoms, with international
scholarship provided by university; he has also completed
another LL.M. in Energy Law from University of Petroleum
and Energy Studies, India. He did his B.B.A.LL.B. (Hons.)
focussing on International Trade Law.

Page | 3548


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

ABOUT US

WHITE BLACK LEGAL is an open access, peer-reviewed and
refereed journal provide dedicated to express views on topical legal
Issues, thereby generating a cross current of ideas on emerging
matters. This platform shall also ignite the initiative and desire of
young law students to contribute in the field of law. The erudite
response of legal luminaries shall be solicited to enable readers to
explore challenges that lie before law makers, lawyers and the
society at large, in the event of the ever changing social, economic
and technological scenario.

With this thought, we hereby present to you

Page | 3549


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

ENHANCING THE EFFECTIVENESS OF THE
ARBITRATION AND CONCILIATION ACT, 1996: A
CRITICAL ANALYSIS OF ENFORCEMENT
MECHANISMS IN INDIA

AUTHORED BY - HIMANSHU BHAT
Maharashtra National Law University, Mumbai

Abstract

The Arbitration and Conciliation Act, 1996 serves as the foundation for arbitration in India.
However, the effectiveness of its enforcement mechanisms, especially in relation to the public
policy exception and judicial review, remains debatable. This paper critically analyzes these
enforcement challenges, compares India's framework with international standards, and
provides recommendations for reforms. It also reviews key Supreme Court judgments that have
shaped arbitration law, shedding light on India's evolving stance. The paper concludes by
proposing targeted reforms aimed at making India a more arbitration-friendly jurisdiction.

Introduction
Arbitration has become an indispensable alternative to traditional court litigation, offering a
faster and often less costly means of resolving disputes. The Arbitration and Conciliation Act,
1996 (ACA) was enacted with the aim of consolidating and modernizing India’s arbitration
laws, drawing inspiration from the UNCITRAL Model Law. Despite its progressive nature, the
Act's enforcement mechanisms have faced criticism due to judicial intervention, delays, and
broad interpretations of the public policy exception. The New York Convention of 1958, which
India has ratified, specifies in Article V(2)(b) that the enforcement of an arbitral award may be
refused, among other reasons, if it conflicts with the public policy of the jurisdiction where
enforcement is sought. Notably, the term ‘public policy’ remains undefined in the Convention,
meaning its interpretation will depend on each country's standards. Historically, India has faced
challenges in aligning its understanding and standards of public policy with those accepted

internationally.

Many countries contend that their definitions of international public policy are more limited
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than their domestic public policy. As India aims to position itself as a hub for arbitration by
ensuring that arbitration awards are final and minimizing judicial interference, there has been
a trend towards adopting a more restricted interpretation of public policy in rejecting the

enforcement of foreign awards in international commercial arbitration.

Chapter 1: Overview of the Arbitration and Conciliation Act, 1996

Historical Context

The legal landscape of arbitration in India predates its independence. Arbitration law evolved
through various legislative enactments, notably the Arbitration Act, 1940, which was criticized
for inefficiencies and delays in the arbitral process. Recognizing the need for a modern
arbitration framework, the Arbitration and Conciliation Act, 1996 was enacted, reflecting the
principles of the UNCITRAL Model Law and aligning Indian arbitration law with international

standards.

Pre-Independence Era: Arbitration in India initially developed under British colonial rule, with
early laws such as the Indian Arbitration Act, 1899 providing limited recognition of arbitral

awards.

Post-Independence: The Arbitration Act of 1940 became the primary legislation, though it was

widely criticized for allowing excessive court interpretation.

Key Objectives and Principles of the ACA
The ACA rests on several key principles, including party autonomy, minimal judicial
interference, and the finality of arbitral awards. These principles are crucial for ensuring the
efficiency of arbitration and boosting the confidence of both domestic and international parties
in India’s arbitration framework.
1. Increased Popularity of Arbitration:
The ACA has significantly contributed to the rise in arbitration as a preferred mode of
dispute resolution in India. More parties are opting for arbitration due to its efficiency,
flexibility, and reduced costs compared to traditional court litigation.
2. Party Autonomy:
One of the most notable findings is the emphasis on party autonomy. The ACA allows

parties the freedom to choose their arbitrators, procedures, and applicable laws, which
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10.

enhances their control over the arbitration process.

Limited Grounds for Challenge:

The Act limits the grounds on which an arbitral award can be challenged, promoting
the finality of awards. This reduction in grounds for judicial intervention supports the
integrity of the arbitration process.

Judicial Support:

The Indian judiciary has generally adopted a pro-arbitration stance, which has been
instrumental in reinforcing the effectiveness of the ACA. Courts have been supportive
in upholding arbitration agreements and awards, thereby fostering a favorable
environment for arbitration.

International Alignment:

The ACA is aligned with international arbitration standards, including the UNCITRAL
Model Law. This alignment enhances India's appeal as a destination for international
arbitration and reflects a commitment to global best practices.

Recognition of Arbitral Institutions:

The ACA encourages the establishment and recognition of arbitral institutions, which
can provide administrative support and enhance the credibility of the arbitration
process.

Institutions like the Delhi International Arbitration Centre (DIAC) have emerged as key
players.

Emphasis on Confidentiality:

The Act supports the confidentiality of arbitration proceedings, which is a critical aspect
for parties, especially in commercial disputes. This confidentiality fosters trust and
encourages parties to disclose sensitive information during arbitration.

Interim Measures:

The ACA allows for the granting of interim measures by arbitral tribunals, providing
essential relief and preserving the status quo during the arbitration process. This
provision is crucial for protecting parties' rights before the final award.

Time-Bound Proceedings:

The ACA emphasizes the need for timely resolution of disputes, with provisions aimed
at expediting arbitration proceedings. The introduction of time limits for the completion
of arbitration has been a significant improvement.

Judicial Intervention:

While the ACA aims for minimal judicial interference, the courts have sometimes
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12.

intervened in arbitration matters. Notable Supreme Court judgments have clarified the
scope of judicial review and enforcement of arbitration awards, balancing party
autonomy with judicial oversight.

Evolving Interpretation:

The interpretation of key provisions of the ACA has evolved over time, particularly in
the context of public policy and the enforcement of foreign arbitral awards. The
judiciary's role in shaping these interpretations is crucial for the ACA's application.
Awareness and Education:

There is a growing awareness and education regarding arbitration among legal
practitioners, businesses, and academics, which is essential for the successful
implementation of the ACA. Increased training and resources are being made available

to foster a deeper understanding of arbitration practices.

Chapter 2: Analysis of Enforcement Mechanisms

Public Policy Exception

One of the most contentious aspects of arbitration law in India is the public policy exception,

particularly under Section 48 of the ACA, which allows courts to refuse the enforcement

of foreign arbitral awards if they violate India’s public policy. The interpretation of "public

policy™ has evolved over the years, often leading to unpredictable enforcement outcomes.

1.

Definition and Scope:

The public policy exception under Section 48(2)(b) permits the refusal of an arbitral
award if it is contrary to the "fundamental policy of Indian law," the "interests of India,"
or "justice or morality." These broad terms have resulted in varied judicial
interpretations.

Impact on Enforcement:

The unpredictable application of public policy, as seen in ONGC Ltd. v. Saw Pipes Ltd.,
has undermined the certainty of arbitral awards. In this case, the Supreme Court
expanded the scope of public policy to include errors of law, allowing the setting aside

of an award on the grounds of patent illegality.

Case Law - ONGC Ltd. v. Saw Pipes Ltd. (2003)

Facts: The dispute arose from a contract between ONGC and Saw Pipes regarding the supply

of pipes. ONGC challenged the arbitral award, claiming that it violated Indian law.

Page | 3553


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

Issue: Whether an arbitral award could be set aside on grounds of "patent illegality”" under the

public policy exception.

Observations: The Supreme Court held that an award could be set aside if it was "patently
illegal” or violated the fundamental policy of Indian law. This broadened the scope of judicial

intervention in arbitration.

Judgment: The court set aside the award, stating that the arbitrator's interpretation of the
contract was erroneous and violated public policy. The court observed, "an award that is
contrary to the provisions of law or the terms of the contract is liable to be set aside under
Section 34.

The Formalities for Enforcement of a Foreign Award

The formalities of enforcement of foreign awards are relatively basic and have been reflected
in Article 4 of the New York Convention and Section 7 of the 1996 Act. Here too, there have
been certain legal developments. Article 4(1) of the NYC provides that to obtain recognition
and enforcement, the party applying for recognition and enforcement shall supply the duly
authenticated original award or duly certified copy, as well as the original agreement or a duly
certified copy. The language of Article 4(1) and Section 47 suggests that it is mandatory that
the requisite documents be filed at the time of application. However, in a recent judgment in
PEC Ltd. v. Austbulk Shipping Sdn. Bhd., the Supreme Court gave the provision a liberal
interpretation. This case concerned the enforcement of a London Maritime Arbitration
Association award. The authenticated copy of the arbitration agreement had not been filed at
the time of making the application, but later in the proceedings, the Supreme Court held that
the word ‘shall’ be read down as may.! Consequently, ‘shall’ would be read as may, at the
initial stage of the application, but not thereafter. The Supreme Court emphasized
the pro-enforcement bias of the New York Convention by advancing a pragmatic, flexible,
and non-formalistic approach in construing the enforcement applications. It gave a liberal
interpretation and held that initial non-filing of the charter party was a curable defect. The award
was finally enforced. The pro-enforcement bias of the Supreme Court was also exhibited in
Shriram EPC Ltd. v. Rioglass Solar SA, where it upheld the validity of the arbitration agreement

despite challenges, reinforcing the need for judicial restraint in interference.?

1 PEC Ltd. v. Austbulk Shipping Sdn. Bhd. (2019) 2 SCC 327.
2 Shriram EPC Ltd. v. Rioglass Solar SA (2018) 15 SCC 224.
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Singapore

Singapore has positioned itself as a global arbitration hub by adopting a pro-arbitration stance

and streamlining its enforcement procedures. The International Arbitration Act, 1994, which is

based on the UNCITRAL Model Law, offers a narrow interpretation of the public policy

exception, which enhances the certainty of enforcement.

Public Policy Exception: The courts in Singapore interpret the public policy exception
narrowly, limiting its application to cases where the award violates the fundamental
norms of justice and morality. This approach aligns with the pro-enforcement bias
inherent in international arbitration.

Judicial Review: Singaporean courts have consistently upheld the principle of minimal
judicial interference, confining their review to procedural irregularities rather than

engaging in merits review.

Case - AJU v. AJT (2011)

Facts: This case involved a challenge to an arbitral award on the grounds of public
policy.

Issue: Whether the award could be set aside for being contrary to public policy.
Observations: The court reaffirmed that the public policy exception must be
interpreted narrowly, emphasizing that only awards that offend fundamental principles
of justice and morality can be set aside.

Judgment: The court upheld the award, reinforcing Singapore’s pro-arbitration stance.
The court held, "The public policy exception should be applied sparingly, and only

where there is a clear violation of fundamental justice.

3Hong Kong

Hong Kong has long been recognized as one of the most arbitration-friendly jurisdictions. The

Hong Kong Arbitration Ordinance mirrors the UNCITRAL Model Law and places a strong

emphasis on minimizing court intervention.

Efficient Enforcement: The enforcement of arbitral awards in Hong Kong is relatively
straightforward, with minimal procedural hurdles. The courts place great weight on
party autonomy and the finality of arbitral awards.

Minimal Judicial Intervention: Hong Kong courts adopt a restrictive approach to

3 AJU v. AJT [2011] SGCA 20.
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judicial review, focusing only on procedural fairness and preventing any review on the

merits.

Case - Hebei Import & Export Corp v. Polytek Engineering Co. Ltd. (1999):
Facts: The dispute concerned a foreign arbitral award, which was challenged on the
grounds of public policy.

Issue: Whether the enforcement of the award was contrary to Hong Kong’s public
policy.

Observations: The court noted that the public policy exception should be applied
cautiously, and only in cases where the award would undermine justice and fairness in
Hong Kong.

Judgment: The court enforced the award, holding that "public policy is not to be lightly

invoked to resist the enforcement of an arbitral award."

“United Kingdom

The United Kingdom, under the Arbitration Act, 1996, is seen as a model jurisdiction for

arbitration. The Act incorporates the principles of the UNCITRAL Model Law and adopts a

clear and predictable framework for enforcing arbitral awards.

Precise Public Policy: UK courts have consistently applied a narrow interpretation of
the public policy exception, limiting its scope to fundamental breaches of justice.

Enforcement Framework: The UK has an efficient enforcement framework, where
the courts typically support the arbitral process and avoid interfering with the merits of

the dispute.

Case- Dallah Real Estate v. Pakistan (2010):

Facts: The case involved the enforcement of a foreign arbitral award that was
challenged by Pakistan on the grounds of public policy.

Issue: Whether the UK courts should refuse enforcement on public policy grounds.
Observations: The court emphasized that public policy should only be invoked in
exceptional circumstances and should not be used to challenge the merits of an arbitral
award.

Judgment: The court refused to enforce the award, but the decision was based on

# Hebei Import & Export Corp v. Polytek Engineering Co. Ltd. [1999] 2 HKCFAR 111.
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jurisdictional issues rather than public policy concerns. The court stated, "Public policy
in the context of arbitration is confined to matters affecting the most basic notions of

morality and justice."

6Switzerland

Switzerland is known for its arbitration-friendly approach and its alignment with international
arbitration standards. The Swiss Private International Law Act, 1987 governs arbitration in
Switzerland, offering a streamlined and efficient enforcement process.

o Narrow Public Policy Application: Swiss courts have consistently applied the public
policy exception narrowly, focusing only on cases where the award contravenes
Switzerland’s most fundamental legal principles.

+ Effective Enforcement: Switzerland has a highly efficient enforcement framework,

with minimal judicial intervention and clear procedural guidelines.

Case - X v. Y (Swiss Federal Tribunal, 2006):

Facts: This case involved a challenge to a domestic arbitral award on the grounds of
public policy.

Issue: Whether the award could be set aside for being contrary to public policy.
Observations: The Swiss Federal Tribunal held that public policy must be interpreted
restrictively, applying only to awards that violate Switzerland’s core legal principles.
Judgment: The court upheld the award, reaffirming Switzerland’s pro-arbitration
stance. The court observed, "Public policy is an exceptional ground for refusing
enforcement and should be interpreted narrowly to respect the finality of arbitral

awards.’

United States
The United States follows the Federal Arbitration Act, 1925 (FAA), which provides a solid
framework for the recognition and enforcement of arbitral awards. The public policy exception
is narrowly defined under U.S. law, ensuring that arbitral awards are not easily set aside.

o Specific Grounds for Public Policy: U.S. courts apply the public policy exception in

limited cases, such as awards obtained through fraud, corruption, or where enforcement

5 Dallah Real Estate v. Pakistan [2010] UKSC 46
6

"X v.Y [2006] 132 I.L.R. 1 (Swiss Federal Tribunal).
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would violate fundamental principles of justice.
Established Framework: The FAA provides a well-defined procedure for enforcing
arbitral awards, with the courts generally taking a hands-off approach unless procedural

irregularities are evident.

Case Reference - Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Inc. (1985):
Facts: The case involved the enforcement of an arbitral award in an international
commercial dispute.

Issue: Whether the enforcement of the award violated U.S. public policy.
Observations: The U.S. The Supreme Court held that arbitral awards should be
enforced unless they violate the "most basic notions of morality and justice."
Judgment: The court enforced the award, emphasizing that the public policy exception
should be used sparingly. The court observed, "The enforcement of an arbitral award
should not be denied on the basis of public policy unless it clearly offends the most

fundamental norms of justice.®

Landmark Cases in India

India’s arbitration jurisprudence has been shaped by several landmark Supreme Court cases.

These cases highlight the evolving nature of arbitration law in India, particularly in relation to

the enforcement of arbitral awards and the interpretation of the public policy exception.

Case- ONGC Ltd. v. Saw Pipes Ltd. (2003)

Facts: ONGC and Saw Pipes Ltd. entered into a contract for the supply of goods. A
dispute arose, and the matter was referred to arbitration. The arbitrator made an award
in favor of Saw Pipes, but ONGC challenged the award on the grounds of public policy.
Issue: Whether the arbitral award could be set aside on the grounds of "patent illegality"
under the public policy exception.

Observations: The Supreme Court broadened the scope of public policy by holding
that an award could be set aside if it was "patently illegal.” The court emphasized that
an error of law could be a valid ground for setting aside an award if it violated Indian
law.

Judgment: The court set aside the award, stating that the arbitrator’s interpretation of

8 Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Inc. 473 US 614 (1985).
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the contract was erroneous and violated public policy. The court held, "An award that
is contrary to the provisions of law or the terms of the contract is liable to be set aside

under Section 34.°

Case- Renusagar Power Co. Ltd. v. General Electric Co. (1994)

Facts: This case involved the enforcement of a foreign arbitral award in favor of
General Electric. Renusagar Power Co. challenged the award on the grounds of public
policy, arguing that it violated Indian law.

Issue: Whether the enforcement of the foreign arbitral award could be refused on public
policy grounds.

Observations: The Supreme Court adopted a narrower interpretation of public policy,
limiting its application to fundamental principles of Indian law, justice, and morality.
Judgment: The court enforced the award, stating that public policy should be narrowly
construed in the context of enforcing foreign arbitral awards. The court held,
"Enforcement of a foreign award may be refused only if it is contrary to the fundamental

policy of Indian law, justice, or morality.°

Case- Ssangyong Engineering & Construction Co. Ltd. v. National Highways Authority
of India (2019)

Facts: The dispute arose over a construction contract between Ssangyong Engineering
and the National Highways Authority of India (NHAI). The arbitral tribunal ruled in
favor of Ssangyong, but NHAI challenged the award on the grounds of public palicy.
Issue: Whether the arbitral award could be set aside on the grounds of public policy
under Section 34 of the ACA.

Observations: The Supreme Court took a more restrictive approach, ruling that the
public policy exception must be interpreted narrowly in line with international
standards.

1 Judgment: The court upheld the award, stating that the public policy exception should
not be used to re-examine the merits of the case. The court observed, "Public policy
must be given a narrow interpretation, and courts should refrain from interfering with

arbitral awards unless there is a clear violation of fundamental legal principles.”

9 ONGC Ltd. v. Saw Pipes Ltd. (2003) 5 SCC 705.
10 Renusagar Power Co. Ltd. v. General Electric Co. (1994) 2 SCC 644.
1 Ssangyong Engineering & Construction Co. Ltd. v. National Highways Authority of India (2019) 15 SCC 131.
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Chapter 5: Public Policy and the 2015 and 2021 Amendments

The 2015 Amendment to the ACA introduced significant changes aimed at reducing delays in

arbitration and limiting judicial interference. One of the key amendments was the clarification
of the public policy exception, ensuring that it is applied in a narrow and precise manner.
Key Changes Introduced by the 2015 Amendment
o Public Policy Clarification: The Amendment restricted the scope of the public policy
exception, limiting it to awards that are in conflict with the "fundamental policy of

Indian law," "interest of India," or "justice and morality."*?

+ Expedited Proceedings: The Amendment introduced timelines for the completion of
arbitration proceedings, aimed at expediting the process and reducing delays.

o BJudicial Intervention: The Amendment reinforced the principle of minimal judicial

interference by narrowing the grounds for setting aside awards.

The 2021 Amendment
The 2021 Amendment further streamlined the arbitration process, particularly in relation to the
enforcement of arbitral awards.
¢ Unconditional Stay on Awards: One of the key changes introduced by the 2021
Amendment was the provision for an automatic stay on the enforcement of arbitral
awards in cases where the underlying arbitration agreement or contract is induced by
fraud or corruption.
+  “Impact on Public Policy: The 2021 Amendment reinforced the narrow interpretation
of public policy, limiting its application to cases where there is a clear violation of
Indian legal principles.’®

Conclusion
India’s arbitration framework, particularly the Arbitration and Conciliation Act, 1996, has
evolved significantly since its enactment. The enforcement of arbitral awards remains a critical
issue, with the public policy exception often serving as a ground for judicial intervention.

However, recent amendments to the ACA, coupled with landmark judgments from the Supreme

12 Arbitration and Conciliation Act, 1996, 34(2)(b)(ii)

13 A K. Mishra, ‘Arbitration in India: A Comparative Analysis of the 2015 Amendment’ (2016) 3 Indian Journal
of Arbitration Law 1

14 Arbitration and Conciliation (Amendment) Act, 2021, § 36.

15 A. Bhattacharya, ‘Recent Developments in Indian Arbitration Law: A Review of the 2021 Amendment’ (2022)
10 Indian Arbitration Journal 45.
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Court,

have sought to narrow the scope of public policy and reduce delays in the arbitral

process.

18To further enhance the effectiveness of India’s arbitration framework, it is crucial to continue

promoting a pro-arbitration stance, limiting judicial interference, and streamlining enforcement

procedures. By adopting best practices from arbitration-friendly jurisdictions, India can

position itself as a global arbitration hub and attract more international commercial disputes.
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