INTERNATIONAL LAW
JOURNAL

WHITE BLACK
LEGAL LAW
JOURNAL

ISSN: 2581 -

. 8503

Peer - Reviewed ¢ Refereed Journal

The Law Journal strives to provide a platform for discussion of
International as well as National Developments in the Field of
Law,

WWW. WHITEBLACKLEGAL.CO.IN



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Dec 2024 ISSN: 2581-8503

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any means
without prior written permission of Editor-in-chief of White Black Legal — The
Law Journal. The Editorial Team of White Black Legal holds the copyright to all
articles contributed to this publication. The views expressed in this publication
are purely personal opinions of the authors and do not reflect the views of the
Editorial Team of White Black Legal. Though all efforts are made to ensure the
accuracy and correctness of the information published, White Black Legal shall

not be responsible for any errors caused due to oversight or otherwise.


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Dec 2024

ISSN: 2581-8503

EDITORIAL

TEAM

Raju Narayana Swamy (I1AS ) Indian Administrative Service

officer

'\,.‘
UL\
SHN

and a
Procurement from the World Bank.

professional

Dr. R. K. Upadhyay

Dr. R. K. Upadhyay is Registrar, University of Kota
(Raj.), Dr Upadhyay obtained LLB , LLM degrees from
Banaras Hindu University & Phd from university of

Kota.He has succesfully completed UGC

M.R.P for the work in the ares of the various prisoners

reforms in the state of the

Dr. Raju Narayana Swamy popularly known as
Kerala’'s Anti Corruption Crusader is the
All India Topper of the 1991 batch of the IAS
and is currently posted as Principal
Secretary to the Government of Kerala . He has
earned many accolades as he hit against
the political-bureaucrat corruption nexus in
India. Dr Swamy holds a B.Tech in Computer
Science and Engineering from the 1IT Madras
and a Ph. D. in Cyber Law from Gujarat
National Law University . He also has an LLM
(Pro) ( with specialization in IPR) as well
as three PG Diplomas from the National Law
University, Delhi- one in  Urban

Environmental Management and Law, another
in Environmental Law and Policy and a
third one in Tourism and Environmental Law.
He also holds a post-graduate diploma in
IPR from the National Law School, Bengaluru
i Public

diploma in

sponsored

Rajasthan.



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Dec 2024 ISSN: 2581-8503

Senior Editor
Dr. Neha Mishra

Dr. Neha Mishra is Associate Professor & Associate
Dean (Scholarships) in Jindal Global Law School, OP
Jindal Global University. She was awarded both her PhD
degree and Associate Professor & Associate Dean M.A;
LL.B. (University of Delhi); LL.M.; Ph.D. (NLSIU,
Bangalore) LLM from National Law School of India
University, Bengaluru; she did her LL.B. from Faculty of
Law, Delhi University as well as M.A. and B.A. from
Hindu College and DCAC from DU respectively. Neha
has been a Visiting Fellow, School of Social Work,
Michigan State University, 2016 and invited speaker
Panelist at Global Conference, Whitney R. Harris World
Law Institute, Washington University in St.Louis, 2015.

Ms. Sumiti Ahuja

Ms. Sumiti Ahuja, Assistant Professor, Faculty of Law, University
of Delhi,

Ms. Sumiti Ahuja completed her LL.M. from the Indian Law
Institute with specialization in Criminal Law and Corporate Law,
and has over nine years of teaching experience. She has done her
LL.B. from the Faculty of Law, University of Delhi. She is currently
pursuing Ph.D. in the area of Forensics and Law. Prior to joining
the teaching profession, she has worked as Research Assistant for
projects funded by different agencies of Govt. of India. She has
developed various audio-video teaching modules under UGC e-PG
Pathshala programme in the area of Criminology, under the aegis
of an MHRD Project. Her areas of interest are Criminal Law, Law
of Evidence, Interpretation of Statutes, and Clinical Legal
Education.

Dr. Navtika Singh Nautiyal

Dr. Navtika Singh Nautiyal presently working as an Assistant
Professor in School of law, Forensic Justice and Policy studies
at National Forensic Sciences University, Gandhinagar,
Gujarat. She has 9 vyears of Teaching and Research
Experience. She has completed her Philosophy of Doctorate
: in ‘Intercountry adoption laws from Uttranchal University,
| Dehradun’ and LLM from Indian Law Institute, New Delhi.



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Dec 2024 ISSN: 2581-8503

Dr. Rinu Saraswat

Associate Professor at School of Law, Apex University, Jaipur,
M.A, LL.M, Ph.D,

Dr. Rinu have 5 yrs of teaching experience in renowned
institutions like Jagannath University and Apex University.
Participated in more than 20 national and international seminars
and conferences and 5 workshops and training programmes.

Dr. Nitesh Saraswat

E.MBA, LL.M, Ph.D, PGDSAPM

Currently working as Assistant Professor at Law Centre I,
Faculty of Law, University of Delhi. Dr. Nitesh have 14 years of
Teaching, Administrative and research experience in Renowned
Institutions like Amity University, Tata Institute of Social
Sciences, Jai Narain Vyas University Jodhpur, Jagannath
University and Nirma University.

More than 25 Publications in renowned National and
International Journals and has authored a Text book on Cr.P.C
and Juvenile Delinquency law.

Subhrajit Chanda

BBA. LL.B. (Hons.) (Amity University, Rajasthan); LL. M.
(UPES, Dehradun) (Nottingham Trent University, UK);
Ph.D. Candidate (G.D. Goenka University)

Subhrajit did his LL.M. in Sports Law, from Nottingham
Trent University of United Kingdoms, with international
scholarship provided by university; he has also completed
another LL.M. in Energy Law from University of Petroleum
and Energy Studies, India. He did his B.B.A.LL.B. (Hons.)
focussing on International Trade Law.



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Dec 2024 ISSN: 2581-8503

ABOUT US

WHITE BLACK LEGAL is an open access, peer-reviewed
and
refereed journal providededicated to express views on topical legal
Issues, thereby generating a cross current of ideas on emerging
matters. This platform shall also ignite the initiative and desire of
young law students to contribute in the field of law. The erudite
response of legal luminaries shall be solicited to enable readers to
explore challenges that lie before law makers, lawyers and the
society at large, in the event of the ever changing social, economic
and technological scenario.

With this thought, we hereby present to you


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Dec 2024 ISSN: 2581-8503

ANALYSIS OF MONEY LAUNDERING LAWS:
EFFECTIVENESS AND CHALLENGES

AUTHOR NAME: MS. SAI SUDHARSHINI N V

COURSE: I - LL.M (Maritime Law).

Affiliation: Student

Institution: The Tamil Nadu Dr. Ambedkar Law University (Soel), Chennai.

CO-AUTHOR: MS. T. VAISHALI

B.A. (ENG. LIT)., LLM., NET., PH. D (Pursuing).

Affiliation: Assistant Professor Of Law

Institution: The Tamil Nadu Dr. Ambedkar Law University (Soel), Chennai.

ABSTRACT

Money laundering remains one of the significant threats across the globe, making it especially

susceptible to a third world country like India. This proves to be detrimental to the economic
stability, governance, and national security due to the circulation of illicit funds in legitimate
financial systems. This paper provides an in-depth analysis of various legislations that have
been enacted in the country targeting money laundering, such as the Prevention of Money
Laundering Act (PMLA), the Benami Transactions (Prohibition) Act, the Foreign Exchange
Management Act (FEMA), the Companies Act, the Fugitive Economic Offenders Act, the
Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax Act, along with
case studies. It explores the effectiveness and challenges of the said legislations. The study
concludes with recommendations for strengthening India’s anti-money laundering (AML)
regime to align with global standards and address emerging threats. The paper also examines
the role of the Financial Intelligence Unit-India (FIU-IND) and the Enforcement Directorate

(ED) in combating money laundering.

KEYWORDS: Money Laundering, PMLA, ED, FIU-IND, Crime Proceeds.
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INTRODUCTION

Money laundering means to disguise the illegal origins of criminal proceeds. The origins of

these funds are concealed. They are accumulated mainly through criminal activities, including,
but not limited to, human trafficking, drug smuggling, terrorism financing, and tax evasion. It
is also referred to as “Dirty Money"2. This process is detrimental as it destabilizes the economy.
Money laundering can be classified into three stages:

1) Placement—This is the first stage where the criminal breaks down the illicit funds into small
parts and injects them into the financial system. Then these funds get invested in assets,
portraying them as “clean money.” 2) Layering—The second stage of the process is called
“Layering.” In this stage, a series of financial transactions take place, moving them through the
financial system with the motive of disguising the origin of the funds.

3) Integration—Integration is the ultimate process of the money laundering cycle. In this stage,
the money that has been placed and layered gets reintroduced into the economy. The money is
considered clean at this point, as tracing its origins would be almost impossible and complex.

Prevention of money laundering has become an international effort; domestically, India has
enacted the “Prevention of Money Laundering Act, 2002 (PMLA)” to combat money
laundering. The main objectives of the Act are to prevent money laundering, confiscate
property derived through money laundering, and tackle any issue related to money laundering

in India.

This paper delves into the primary legislation enacted for combatting money laundering, which
is the PMLA, and other related legislation and institutional frameworks. It analyses their
effectiveness, challenges, and recommendations for the strengthening of the frameworks.

PREVENTION OF MONEY LAUNDERING ACT, 2002 (PMLA)

The PMLA, 2002, is the primary legislation in India that focuses on tackling money laundering

in the country. This Act focuses on preventing money laundering and also confiscating the

property that is acquired through such money.

1 The precise definition by each EU Member State in the native language and an English translation that are used
for legal references to money laundering and tax and crime are found in [1].
2 Money Laundering, available at: https://en.wikipedia.org/wiki/Money_laundering
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Key Provisions:

Definition of the offence - The Act states that if any person directly involves themselves in
projecting the proceeds of crime as untainted property or assists somebody who is involved in
this process, they are considered guilty of committing money laundering.

Punishment of the offence—If anybody is found guilty of committing such an offence, they
shall be punished with rigorous imprisonment between the terms of three to seven years along
with payment of a fine.

Attachment of Property — Any property that is suspected to have been derived from or
involved in money laundering can be provisionally attached for a period not exceeding one
hundred and eighty days by the authorities under this Act.

Obligation of Reporting Entities — It is the duty of the reporting entities to maintain records
of all the transactions, especially those that are unusually large in amount. The information
must be sufficient enough to reconstruct the background of such individuals and must be
furnished to the director as specified.

Burden of Proof — The Court shall presume the proceeds of crime to be involved in money
laundering unless the contrary is proved by the accused.

RELATED LEGISLATIONS

The Benami Transactions (Prohibition) Act, 1988 — A “benami transaction” refers to a

transaction when a property of any kind is transferred to one person for which the consideration
is provided by another person. This Act prohibits any person from entering into a benami
transaction and allows for the confiscation of such properties.

Foreign Exchange Management Act, 1999 (FEMA) — FEMA regulates foreign exchange
transactions to prevent illegal activities such as money laundering. It monitors the transfer of
funds out of or into India. It classifies transactions into two categories: current account
transactions and capital account transactions.

The Companies Act, 2013—Companies are required to maintain accurate financial records,
conduct audits, and adhere to accounting standards, prevent falsification of records or inflate
their profits. The Ministry of Corporate Affairs has the power to strike off shell companies,
which are often used as vehicles for laundering money.

Fugitive Economic Offenders Act, 2018 - This Act applies to every person who is or becomes
a fugitive economic offender. The main aim of the Act is to confiscate the properties of

individuals who are involved in large-scale serious financial frauds and have fled the country
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or refuse to return to the country in order to avoid facing criminal prosecution.

Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax Act, 2015
— The Act was enacted to combat the issue of black money held by Indian citizens, both
residents and non-residents, in foreign countries and to bring back those assets into the formal
economy. The Act imposes taxes on undisclosed foreign income and assets and provides for

stringent penalties for non-compliance.

INSTITUTIONAL FRAMEWORK

Enforcement Directorate (ED) — ED operates under the Department of Revenue in the

Ministry of Finance. It is the central agency responsible for investigating cases related to the
proceeds of crime and attaches and confiscates the assets derived from money laundering
activities. The Directorate’s role is not just investigative but also judicial, as it presents
evidence before the Adjudicating Authority and the Appellate Tribunal to seek the confiscation
of properties and funds linked to criminal activities.

Financial Intelligence Unit-India (FIU-IND) — FIU-IND is the national agency responsible
for receiving, processing, and analysing financial intelligence related to suspicious financial
transactions. It collects financial data from financial institutions such as banks and other
reporting entities and analyses the data to identify potential cases of money laundering and then
disseminates the findings to the appropriate law enforcement agencies, including the
Enforcement Directorate and the Central Bureau of Investigation (CBI).

Reserve Bank of India (RBI) — RBI is the central bank of India. The RBI is responsible for
issuing Know Your Customer (KYC) and Anti-Money Laundering (AML) guidelines for
banks. These institutions are required to verify the identity of their customers and monitor their
financial transactions. These guidelines require the banks to report any and all suspicious
activities to the RBI. The RBI also monitors the implementation of KYC and AML procedures
within the banking sector by conducting audits and inspections at regular intervals.

Securities and Exchange Board of India (SEBI) — SEBI is a body that regulates the Indian
securities market. Its main functions include market regulation, investor protection, and
preventing insider trading, among others. It monitors any suspicious activities that could be
linked with money laundering. It also mandates that financial market intermediaries abide by
the KYC and AML guidelines. It also flags the suspicious transactions in the stock market.
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EFFECTIVENESS OF INDIA’S ANTI-MONEY LAUNDERING LAWS

Comprehensive Legislation —The PMLA is comprehensive legislation enacted for preventing

money laundering. The Act addresses a variety of crimes and provides authority to the
competent bodies to conduct investigations and prosecutions and to also seize any properties
associated with the crime.

Effective Enforcement —The ED and FIU-IND play an important role in the enforcement of
PMLA. These institutions watch financial activities in order to detect any wrongdoing, and as
a result, they have been able to uncover and prosecute a number of money laundering schemes.
International Cooperation — India has signed bilateral and multilateral agreements to
strengthen its relationship with other countries. These treaties ensure that the other countries
cooperate during the exchange of information and asset recovery.

Technological Advancements — The adoption of technology has proven productive in
combatting money laundering. Modern technology like artificial intelligence and machine
learning has brought improvements in the performance of the detection and prevention of
money laundering.

Collaboration and Coordination — To prevent money laundering, it is essential to work
together with other institutions for the effective implementation of the legislation. Effective
collaborations with various agencies, such as the RBI and SEBI, have strengthened the overall
implementation of anti-money laundering laws.

Improved Financial Transparency — RBI has issued mandatory KYC guidelines for banks,
and financial institutions have minimized the anonymity previously exploited by money

launders.

CHALLENGES OF INDIA’S ANTI-MONEY LAUNDERING LAWS

Prolonged Trials — Due to the already overburdened judicial system, the money laundering

trials take a significant time to get concluded, which leads to a delay in the delivery of justice
and an extended duration of detention of the accused.

Challenges in Asset Recovery — Often in the cases of money laundering, the proceeds are
often diverted to offshore accounts and shell companies. This makes the recovering and
confiscating of the assets difficult. International cooperation can prove to be a hindrance in
such circumstances.

Resource Constraints — Enforcement agencies such as ED and FIU-IND have to perform the

functions of tracking down suspicious financial transactions and attaching assets. But often
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they face resource constraints, including manpower and technological tools, which prove to be
obstacles for effective investigation and enforcement.

Complexity of Regulations — The money laundering laws need to be constantly upgraded and
amended regularly to keep up with the emerging challenges. But this can prove to be complex
and confusing, especially for businesses and financial institutions, which can lead to
unintentional noncompliance of its provisions.

Lack of coordination among agencies - For the effective enforcement of anti-money
laundering laws, it is essential that the government agencies and regulatory bodies collaborate
with each other, as each of these institutions plays an important role in fighting against money
laundering. But their lack of coordination hampers their collective productivity.

Financial Inclusion vs. AML Compliance — India is majorly comprised of rural areas that are
generally underprivileged with low literacy rates. To make them financially inclusive with the
rest of the country, the KYC norms are often simplified, which increases the risk of misuse and

exploitation by individuals and entities engaging in illicit activities.

RECOMMENDATIONS TO ENHANCE INDIA’S ANTI-MONEY
LAUNDERING LAWS

Acceleration of Judicial Process— The judicial system in India is already burdened with a vast

number of cases as is; adding in the money laundering trials leads to prolonged trials. It is
essential that fast-track courts be established to hear money laundering and other financial
crime cases exclusively.

Strengthening of KYC guidelines— There still exist some gaps in KYC that are being
exploited by the criminals. It is required that these guidelines be updated regularly to tackle the
emerging risks, such as issues arising from cross-border financial transactions.

Integration of Domestic and International Laws— Money laundering is an international
issue; to combat this, it is essential that the differences in domestic and international legal
frameworks be eliminated, which poses challenges in areas such as extradition and asset
recovery.

Technological Upgradation — Technology gets more advanced and complex with every
passing day, which in turn makes it hard to detect the methods used by the money launderers.
Despite the adoption of technology, there still exists a leap to cutting-edge technology. Use of
methods such as blockchain analytics and strengthening cybersecurity can help accelerate this

process.
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Expansion of Reporting Authorities — The current anti-money laundering laws reporting
authorities include banks, non-banking financial sectors, dealers in precious metals, and some
others. It doesn’t cover newer financial ecosystems and emerging technologies. The reporting
frameworks need to be expanded to include fintech, digital wallets, and online payment
platforms, among other emerging sectors.

Strengthen Inter-agency Coordination — The various institutions (RBI, SEBI, enforcement
agencies) must be endowed with better coordination mechanisms to share real-time information
and conduct joint operations. Regular meetings among various agencies should also be

organized to facilitate this.

CASE STUDIES OF MAJOR MONEY LAUNDERING IN INDIA
1. The Vijay Mallya Case (Kingfisher Airlines Fraud)

Vijay Mallya was an Indian businessman who was the founder and chairman of

Kingfisher Airlines Ltd®. The ED charged Mallya under PMLA for laundering money
through shell companies and offshore accounts; they further claimed that these funds
were used to acquire assets in foreign countries. Mallya fled India in 2016 and is
currently facing extradition proceedings in the UK. The ED has successfully attached
over 213,000 crore worth of his assets, including properties, shares, and luxury items.

2. Nirav Modi and Mehul Choksi Case (The Punjab National Bank Fraud)
In 2018, billionaire jeweller Nirav Modi and his uncle Mehul Choksi were accused of
defrauding PNB of 314,000 crore through fraudulent Letters of Undertaking (LoUs).
The funds were laundered through a network of shell companies and were used to
purchase luxury items and real estate in foreign countries. As of today, both Nirav Modi
and Mehul Choksi have fled India and sought refuge in the UK and Antigua,
respectively. The ED has attached assets worth over 32,500 crore under PMLA.

3. The Harshad Mehta Scam (Securities Scam of 1992)
The Harshad Mehta scam involved manipulation of stock prices using bank funds,
resulting in a loss of ¥4,000 crore to the Indian banking system. The funds were used
to inflate stock prices artificially and were used to purchase luxury goods and real
estate. This scam was prior to PMLA and was investigated under the Banking
Regulation Act. This scam led to significant financial reforms, including the
establishment of SEBI.

3 Gautam Badlani, Money Laundering, available at: https://blog.ipleaders.in/money-laundering/#Vijay_Mallya
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4. The Kerala Gold Smuggling Case
In 2020, a gold smuggling racket was caught smuggling around 30 kg of gold. About
15 crore worth of gold was seized. The ED charged the prime suspects under PMLA
for using the proceeds to fund terrorist activities among various other illegal operations.
The proceeds were gathered through local businesses and hawala networks to conceal
their origins. The ED has managed to attach X14 crore worth of properties in connection
with the case.
5. The Hawala Scandal (Jain Diaries Case)
During the early 1990s, the Jain brothers were accused of operating a hawala racket.
The case involved the alleged transfer of large sums of money through illegal channels
known as “Hawala.” Hawala is an informal money transferring system that operates
outside the traditional banking system. This scandal implicated several politicians and
leaders for accepting bribes through this channel. This case was also investigated
through pre-PMLA laws, which put forth its limitations and led to the acquittal of most
of the accused due to lack of evidence.
6. The ABG Shipyard Fraud
ABG Shipyard Limited, once a prominent shipbuilding company, allegedly diverted
significant portions of bank loans to a network of shell companies and to foreign
accounts. They were even alleged to have deceived the lenders and investors by
manipulating their financial statements, overstating their assets, and understating their
liabilities. This resulted in huge financial loss to public sector banks. The case is one of
the largest bank fraud cases in India, involving funds worth 322,842 crore. The ED has
attached properties worth hundreds of crores, including movable assets.
7. Saradha Chit Fund Scams
The Saradha Group financial scam was a major Ponzi scheme that occurred primarily in
West Bengal, India. The founder of the group promised unusually high returns to its
investors, ranging between 12% and 30% per annum, which were higher than those
being offered by traditional investment sectors. They collected approximately 22,460
crore from millions of investors from all over the state of West Bengal between 2006
and 2013. The group paid off the earlier investors from the deposits collected from the
new investors. They laundered money collected from investors through various shell
companies and bank accounts. By 2013, the group collapsed, unable to pay the new

investments.
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8. The Rose Valley Scam
The Rose Valley Group offered unregistered investment schemes with high returns.
They operated in states of West Bengal, Assam, Odisha, and Tripura, among other states,
amassing over 15,000 crore, defrauding the investors. They used aggressive marketing
to lure the investors. The ED filed charges under PMLA and attached properties worth

%2,300 crore, including luxury hotels and real estate projects.

CONCLUSION

Money laundering, financial crime, and terrorist financing have shattered the myth of capital

neutrality. India’s legislation on money laundering, the Prevention of Money Laundering Act,
2002 (PMLA), has been and is tackling the issue since its enactment by criminalizing the
laundering of proceeds of crime, confiscation of assets procured through such proceeds, and
mandating strict reporting obligations upon the reporting entities such as the banks and other
financial institutions. The Act has been amended several times to strengthen its provisions and
improve its effectiveness, but there still exist some obstacles when it comes to the
implementation of the legislation. Some of the major reasons are: i) it is challenging to detect
and inspect complex money laundering transactions, ii) there is a lack of coordination between
various regulatory agencies such as the FIU-IND, ED, and RBI, iii) there are inadequate
penalties failing to deter potential offenders, iv) there is a lack of international cooperation
while investigating and prosecuting money laundering cases, v) the FIU-IND is hindered in the
performance of their functions due to a lack of infrastructure, vi) there is a lack of awareness
about the provisions of the Act, as well as confusion about its provisions due to frequent
amendments.

Despite these challenges, India’s PMLA has had a positive impact on the anti-money
laundering regime. These could be further strengthened by addressing the key issues: i)
Improving coordination between regulatory agencies, ii) Providing adequate resources and
infrastructure for the implementation of provisions of PMLA, iii) Spreading awareness
amongst the public about the risks of money laundering, iv) Strengthening penalties for money
laundering offenses. Only by addressing these critical challenges can India protect its financial

ecosystem and secure its economic future from money laundering.

4 The Amounts and the Effects of Money Laundering, Report for the Ministry of Finance February 16, 2006,
available at: https://www.researchgate.net/profile/Melissa-
Siegel/publication/46667096_The_Amounts_and_Effects_of Money_Laundering/links/5524f6f20cf2cafl1bfce
bd8/The-Amounts-and-Effects-of-Money-Laundering.pdf
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