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Abstract 

Cross-border mergers and acquisitions have become increasingly prevalent in the global business 

landscape, facilitating the expansion and consolidation of companies across borders. This 

reservation explores the legal implications of cross-border mergers and acquisition activities, 

specifically in the context of India. 

 

The paper begins by providing an overview of the theoretical framework and practical 

considerations surrounding cross-border mergers and acquisition transactions. It examines the 

motivations driving companies to engage in such transactions and the various forms they might 

take. 

 

Subsequently, the focus shifts to the legal landscape governing cross-border mergers and 

acquisitions in India. This includes an analysis of relevant laws, regulations and regulatory bodies 

involved in overseeing such transactions. Special attention is given to the Foreign Exchange 

Management Act (FEMA) Competition Act. and Securities and Exchange Board of India (SEBI) 

regulations, among others. 

 

Furthermore, the dissertation delves into the challenges and complexities inherent in cross-border 

mergers and acquisition transactions in India. These include regulatory hurdles, cultural 

differences, tax implications and the intricacies of navigating multiple legal jurisdictions. 

 

Moreover, the paper discusses recent trends and developments in cross-border mergers and 

acquisitions, activity involving Indian entities shedding light and key sectors, notable deals and 

emerging strategies. 



 

  

 

Overall, this dissertation provides a comprehensive examination of the legal landscape 

surrounding cross- border mergers and acquisitions in India, offering insights into the 

opportunities, challenges and implications for businesses operating in this dynamic and evolving 

environment. 

 

1. Mergers and Cross- Border Mergers Differentiated 

A "cross-border merger" is defined as "any merger, arrangement, or amalgamation between an 

Indian company and foreign company by Companies (Compromises, Arrangements and 

Amalgamation) Rules, 2016 notified under the Companies Act, 2013." In contrast, a "merger" is 

defined as "the amalgamation of two or more corporate entities into one, leading to accumulation 

of assets & liabilities of the distinct entities, and the organisation of such entity into one business." 

The 2013 Act allows the merger of an Indian company with a foreign company (incorporated in a 

foreign jurisdiction notified by the Central Government), reversing the earlier prohibition on such 

mergers imposed by the 1956 Companies Act. However, prior approval from the Reserve Bank of 

India must be obtained. Inbound and outbound mergers are allowed under the new cross- border 

mergers rule. An outward merger is one that occurs when two companies merge across borders 

and the resulting company is foreign, whereas an inward merger is one that results in a company 

that is based in India. Therefore, the act of a major foreign firm purchasing a controlling position 

in a tiny local corporation is referred to as a "cross-border merger." The so-acquired company is 

absorbed as a subsidiary of the acquiring corporation and goes out of business. It is defined as "an 

activity in which a business from one nation acquires all of the assets or a controlling interest in a 

business from another nation." Regarding the broader application of this idea, Faulkner observed 

in 2001 that since the 1990s, there has been an increase in interest in cross-border mergers and 

acquisitions, posing new difficulties for institutional, linguistic, and ethnic diversity. He went on 

to say that because cross-border mergers must integrate their activities across borders, post-merger 

integration may provide challenges from the standpoint of value addition. According to 

internationalisation theory, cross-border purchases should result in a profit due to the advantages 

of geographic diversification and synergy. 

 

TATA Steel and Corus Merger: 

Cross-border mergers and acquisitions, a significant corporate strategy involving the 

consolidation of businesses across different countries, represent a dynamic approach to expanding 

market presence and global operations. This concept leads to the integration or purchase of 



 

  

companies from varying countries, creating a single unified entity. Such mergers and acquisitions 

typically involve agreements between domestic and foreign firms, aligning with the trend of 

globalization in the world economy. Over time, this practice has become increasingly prevalent 

among companies, notably in India. Indian firms have been actively engaging in cross-border 

mergers and acquisitions as part of their efforts to enhance their international footprint and 

competitiveness on a global scale. An exemplary case illustrating India's participation in cross-

border deals is the acquisition of the renowned US-based company Corus by TATA Steel. Corus, 

a leading European steel producer, boasted significant revenue and provided innovative solutions 

in sectors ranging from automotive to construction and manufacturing technology. With a 

widespread workforce and global distribution network, Corus catered to diverse industries 

including military, aerospace, automotive, construction, manufacturing, defence, rail, and 

shipbuilding. The acquisition of Corus by TATA Steel in 2005 marked a pivotal moment in India's 

economic growth journey, showcasing the country's ambition and capability to engage in strategic 

international collaborations. 

 

The process of this acquisition began on September 20, 2006, and ended on July 2nd, 2007. Both 

companies experienced a lot of ebbs and flows throughout the process of the merger and in April 

of 2007, the court of Justice in England and Wales declared the final transaction between the two 

companies to be effective and in accordance of the scheme of arrangement made by TATA Steel. 

This transaction was valued at 12 billion dollars. Corus auction winner Tata Steel's bid of 608 

pence per share was higher than Brazilian steelmaker Companhia Siderurgica Nacional's (CSN) 

final bid of 603 pence per share. Under the terms of the scheme, Tata Steel is required to provide 

consideration within two weeks from the date of completion of the proposed transaction. For 

various reasons, Tata Steel and Corus were already interested in an M&A deal before the contract 

began. According to official press releases from the two companies, the combined company's 

crude steel output will reach 27 million tons in 2007, with 84,000 employees worldwide and 

operations in more than 40 countries. The merger posed a major threat to its rivals, which saw 

global crude steel prices rise from 2002 to 2006, driven by China's rapidly growing automotive 

and shipbuilding industries and major infrastructure construction, including key projects such as 

steel facilities in 2008. Production is growing at 7% to 8% annually. Beijing Summer Olympics. 

 

What went wrong? 

The main reason for the operational failure was the failure to pass on high raw material costs to 

customers due to weak steel demand. In the five years since the deal, Tata Steel has invested in 



 

  

iron ore and coal mines in several countries, including Canada, Africa and Australia, to address 

input cost differences in Europe. These measures are taken to isolate losses and increase profit 

margins over time. To complete the acquisition, Tata Steel formed an indirect subsidiary called Tata 

Steel UK. 

 

Corus' aluminium and chemicals business is among the promising assets being sold by Tata Steel. 

Tata Steel's reverse integration measures to secure iron ore led to profit recovery. Expanding 

domestic production capacity is an important step to better insulate Tata Steel from fluctuations in 

raw material costs. 

 

After the transaction was completed, Tata Steel received several benefits and the international steel 

industry was extremely optimistic due to Chinese consumption. After the transaction was 

completed, Tata Steel benefited greatly, and Chinese consumption created extremely positive 

sentiments in the international market. Things did not go as expected, and global markets fell into 

a rapid recession. There are many internal and external reasons for deal failure. Let's take a look at 

some of them. 

 

1. Economic downturn 

Tata Steel's European operations have stalled since the acquisition. UK steel production fell in July 

2011 and remained flat for seven consecutive months. The Netherlands is producing more steel 

and recovering faster from market fluctuations. Additionally, regional customer industries such as 

automotive, consumer goods and capital goods experienced lower demand. All of this is reflected 

in the company's financial results. 

 

2. The shadow of the Chinese market 

The influx of cheaper Chinese steel into the European market has distorted global market 

conditions and put pressure on British steel producers. China's steel industry has experienced 

tremendous growth and accounts for approximately 48% of global steel consumption. The EU only 

contributed 12%. China's economic growth and government investment in the corporate sector 

during the high-growth period are the main reasons for the increase in steel demand. The economic 

slowdown has led to a sharp drop in demand, leaving China with a steel surplus. 

 

 

3. High energy costs 



 

  

High energy costs in the UK compared with other neighbouring countries have a negative impact 

on energy- intensive businesses such as steel mills. In 2015, these companies had to pay around 

9.55 ppm per kWh, compared with 6.7p per kWh in 2010. UK environmental policy and green 

taxes have significantly increased the energy costs of heavy industry. Entered the commercial 

vehicle manufacturing industry since 2010. 

 

4. Lack of post-acquisition control 

The success of a merger or acquisition can only be ensured after taking over control of the new 

company. Plans must be developed to control and maintain ongoing operations. Tata continues to 

operate in Europe, with Philippe Varin serving as Corus CEO since 2003. In 2002, just weeks 

before his arrival, Corus posted a 

£458m loss. 

 

After the parent company takes over the company, it must work with employees to analyse and 

solve problems. Not only must you be present as an advisor, but you must also be present as an 

executive. 

 

5. Lack of knowledge transfer 

Mergers and acquisitions provide opportunities to enhance core competencies, enhance synergies 

and satisfy customer needs through the exchange of valuable information. Proper knowledge 

transfer can give companies a competitive advantage and help them sustain their business. In this 

case, there is a lack of proper knowledge transfer, affecting synergies and resulting in losses for the 

company. 

 

6. Paying too much when making a purchase 

Like many previous acquisitions, Tata's acquisition of Corus was motivated by a desire for a bigger 

deal but failed to add much value due to the huge cost of the acquisition. The price Tata paid in the 

deal was significantly higher than the Cruze was worth. Tata paid 608 pence per share in cash for 

Corus, a 34% premium to its previous offer of 455 pence per share. The settlement totals $12 

billion, $6 billion of which is debt. 

 

The reason why the Tata acquisition was overvalued is simply that the deal was too profitable at the 

time and Tata management, following a competitive spirit, paid more than they wanted to. They 

ignore the direct relationship between cost and performance. While its rivals are already acquiring 



 

  

companies, Tata expects the acquisition to give them a head start. 

 

7. Failure to create expected value 

The value created by this acquisition was lower than expected. Two years later, Corus Steel's 

profitability began to decline. A month after the release, the stock price began to fall to 20%. This 

suggests that shareholders believe acquisitions will damage rather than add value. 

 

8. Cultural issues 

Corus Steel is a British company and Tata Steel is an Indian company. To get the best results from 

an acquisition, cultural dilemmas that hinder company integration must be addressed. These 

cultural difficulties are deeply embedded in business management but are compounded by cultural 

differences between countries. These issues must be addressed before any integration. 

 

1.1 Strategic Motivations and Determinants of Cross-Border Mergers and 

Acquisitions 

 

Cross-border mergers and acquisitions and an additional set of factors that affect the livelihood 

that 2 firms decide to merge. The main reasons and motives for domestic and cross-border mergers 

can be found in (i) Neoclassical Profit Maximization theory1, which includes efficiency, strategy 

and shareholder value as its core value; (ii) Principal-Agent theory,2 which is based upon 

managerial efficiency and considerations; (iii) International theory in the OLI paradigm,3 which 

is based upon ownership, location advantages and internalization of a firm; and (iv) Comparative 

ownership advantage theory,4 which is based upon five characteristics of accelerated 

internalization. These theories explain the 

J. Peter Neary, Cross-Border Mergers as Instruments of Comparative Advantage, 74(4) Rev. 

Econ. Stud. 1229, 1250 (2007) 

1 Bernd Wübben, German Mergers & Acquisitions in the USA 290–99 (2007) 

2 John H. Dunning, The Eclectic Paradigm of International Production: A Restatement and 

Some Possible Extensions, 19(1) J. Int. Bus. Stud. 1, 30 (1988). 

3 Sunny Li Sun et al., A Comparative Ownership Advantage Framework for Cross-Border 

M&As: The Rise of Indian and Chinese MNEs, 47(1) J. World Bus. 4, 15 (2012). 



 

  

basis and reasons for corporate mergers. In simple terms, mergers and corporate strategies aimed 

at market access, diversification, expansion, risk reduction and creation of a sustainable 

competitive advantages for the company. There are 4 key independent yet interdependent motives 

for M&As, namely strategic, market, economic and personal.5 Thus both domestic mergers and 

acquisitions and cross border mergers and acquisitions are important strategic decisions6 for 

maximising companies growth. 

 

In addition, synergistic operational advantages are one of the most important goals achieved 

through mergers and acquisitions.7 The combined effect of two business units is always more 

beneficial than the separate effect because it reduces production, administrative and distribution 

costs.8 Make full use of optimal production capacity and production factors. Other benefits of 

consolidation include reduced competition, cost savings through lower administrative costs, 

capturing a larger market share, and concentration of technical or financial resources. Companies 

facing financial constraints may also choose to merge. As production increases, unit costs decrease, 

which is considered a reason for mergers and acquisitions. Economies of scale have enabled9 

products to be offered in the market at more competitive prices.10 

 

Strengthening financial position, reviving ailing companies11, brand equity advantages,12 

diversification, competitive advantage and sustainable growth are other reasons why companies seek 

mergers. In addition to these factors are geographical location, quality of accounting disclosures 

and financial position. Bilateral trade increases the likelihood of cross-border mergers between 

the two countries. Cross-border mergers can create market power because it is legal for the merged 

company to charge profit-maximizing prices on its own, but the separate companies before the 

merger cannot agree. Likewise, if the merger allows one company to take advantage of a tax shield 

owned by another , then the merger can also bring tax benefits.13 These benefits come in the form 

of tax credits, carry-forwards and assessments – offsetting losses,14 foreign exchange arbitrage 

gains etc. Tax efficiency in mergers and acquisitions is another tangible form of financial 

synergies. However, these synergies are independent of "cost of capital" improvements and other 

tax benefits.15 One of the main advantages is that profits or tax losses can be 

 

4 H.D. Hopkins et al., Cross-Border Mergers and Acquisitions: Global and Regional 

Perspectives, 5(3) J. Int. Manag. 207, 232–33 (1999). 

 

5 Elazar Berkovitch & M.P. Narayanan, Motives for Takeovers: An Empirical Investigation, 



 

  

28(3) J. Financ. Quant. Anal. 347, 350 (1993). 

 

6 Jyrki Ali-Yrkkö, Mergers and Acquisitions: Reason and Results, ETLA Discussion Papers, 

No. 792, Research Institute of the Finnish Economy (ETLA) (2002) (Jan. 02, 2021), available at 

https://www.econstor.eu/ bitstream/10419/63797/1/344861414.pdf. 

 

8 Wübben 2007, at 299. 

 

9 Barney Warf, Mergers and Acquisitions in the Telecommunications Industry, 34(3) Growth 

Change 321, 340 (2003). 

 

10 George J. Benston, Economies of Scale of Financial Institutions, 4(2) J. Money Credit Bank. 

3 

 

11 Sec. 3(1) O of the Sick Industrial Companies (Special Provisions) Act, 1985, (SICA) Act No. 

1, Acts of Parliament, 1986 (India). 

12 R.K. Srivastava, The Role of Brand Equity on Mergers and Acquisition in the 

Pharmaceutical Industry: When 

 

Do Firms Learn from Their Merger and Acquisition Experience?, 5(3) J. Strateg. Manag. 266, 

282 (2012). 

 

13 Merle M. Erickson & Shiing-wu Wang, Tax Benefits as a Source of Merger Premiums in 

Acquisitions of Private Corporations, 82(2) Account. Rev. 359, 382 (2007). 

 

14 Sec. 72A of the Income Tax Act, Act No. 43, Acts of Parliament, 1961 (India). 

 

15 Sergey Lebedev et al., Mergers and Acquisitions in and out of Emerging Economies, 50 J. 

World Bus. 651, 659–60 (2015). 

http://www.econstor.eu/


 

  

transferred within the merged company to benefit from different taxes.16 Additionally, the 

combined company's net operating losses can be used to hedge the income of the more profitable 

pre-merger company.17 Therefore, profitable companies often acquire loss-making companies for 

this purpose. After economic liberalization, it was found that the largest share of corporate foreign 

direct investment (FDI) took the form of cross-border mergers and acquisitions, as low-cost firms 

found it profitable to merge with high-cost firms and because monetary union could improve by 

reducing trade costs. 

1.2 Advantages of Cross-Border Mergers and Acquisitions 

 

In today's globalized business environment, cross-border mergers and acquisitions have become 

a strategic tool for companies looking to expand their presence in international markets. These 

transactions offer several advantages for companies. 

 

1. Foster Entry Growth: When an Indian company merges with any foreign company, this 

Indian company is also entering the foreign markets where the merged company resides or 

operates. This allows the Indian company to smoothly enter new markets and take advantage of 

the opportunities available in those regions. 

2. Increase in Market Share: A merger is a strategic business move that significantly boosts 

the company's size and scope, thereby enhancing its overall market worth. When a company 

undergoes a merger or acquisition, its market presence and influence expand, leading to a 

corresponding surge in its market value. Consequently, the stock price of the merged entities may 

witness an upward trend, aiding them in cutting down on operational expenses and attaining a more 

advantageous standing within the competitive landscape. This surge in market share not only 

fortifies the position of the merged companies but also amplifies their competitive edge, enabling 

them to secure a larger portion of the market share, a critical factor in sustaining and expanding 

their footprints in the competitive marketplace. By leveraging the benefits derived from a merger or 

acquisition, companies can navigate the market dynamics more efficiently, optimize their 

resources, and bolster their market competitiveness, ultimately empowering them to thrive and 

flourish in an ever-evolving business environment. 

3. Resource Sharing: Through cross-border mergers and acquisitions, companies can tap 

into the resources and capabilities of the merged company. This allows for efficient sharing of 

resources, such as technology, expertise, and distribution networks. 

4. Access to New Markets and Customers: Cross-border mergers and acquisitions give 



 

  

companies access to new markets and customers. This allows them to diversify their customer 

base and expand their reach, ultimately increasing their potential for growth and profitability. 

 

5. Risk Mitigation: By merging or acquiring a company in a foreign market, companies can 

reduce their exposure to risk. They can navigate regulatory and political challenges more effectively 

by leveraging the acquired company's local knowledge and relationships. 

 

6. Competitive Advantage: Cross-border mergers and acquisitions can provide 

companies with a competitive advantage in the global market. By combining resources, 

capabilities, and market knowledge from different regions, companies can gain a competitive edge 

over their competitors. 

 

 

 

 

16 Duncan Angwin, In Search of Growth: Choosing Between Organic, M&A, and Strategic 

Alliance Strategies in The M&A Collection Themes in Best Practice: Themes in Best Practice 

19, 21–22 (Scott Moeller ed., 2014). However, such trade practices may not be possible in the 

post-BEPS world, where there is tight scrutiny and regulation of such transactions; still, the 

existence of transfer pricing in some form or other cannot be denied. 

 

 

 

17 PWC, Mergers and Acquisitions: The Evolving Indian Landscape (2017) (Jan. 02, 2021), 

available at https://www.pwc.in/assets/pdfs/trs/mergers- and-acquisitions-tax/mergers-and-

acquisitions-the- evolving-indian-landscape.pdf 

http://www.pwc.in/assets/pdfs/trs/mergers-
http://www.pwc.in/assets/pdfs/trs/mergers-


 

  

1.3 Challenges faced 

• Cultural Differences: Each individual country is rich with its unique array of 

cultural norms and behaviours towards various products in the market. Given this diversity, it is 

essential to adeptly manage and navigate through these differences when engaging in markets that 

involve the consolidation of companies or specific target markets. It is imperative to prioritize the 

interests of both customers and the workforce to ensure successful integration. Failing to strike a 

delicate balance amid these cultural disparities can result in detrimental financial repercussions 

for the company. 

 

• Furthermore, the complexities arising from involvement with bankers, lawyers, 

and regulatory frameworks in cross-border mergers and acquisitions add layers of intricacy. The 

extensive documentation requirements and stringent compliance standards demand meticulous 

attention to detail. Non-compliance with these regulations can subject the involved parties to 

substantial monetary penalties. Additionally, the involvement of different currencies and banking 

systems across various countries introduces a new set of challenges, each governed by distinct 

legal frameworks. These complexities can potentially impede the progress of either the acquiring 

company or the merging entities. 

 

• Legal and regulatory disparities present yet another hurdle in cross-border M&A 

transactions, necessitating an astute understanding of diverse legal systems and regulatory 

environments. The navigational process through these varying frameworks can be arduous and 

time- consuming, demanding precise adherence to local laws, regulations, and tax policies that 

exhibit notable discrepancies across different borders. Adhering to these legal and regulatory 

requirements is indispensable for ensuring a seamless integration process and safeguarding the 

interests of all parties involved in the transaction. 

 

In summary, successful involvement in cross-border M&A activities demands a comprehensive 

understanding and adept handling of cultural disparities, legal complexities, and regulatory 

nuances. By efficiently managing these multifaceted elements, companies can optimize their 

operations, mitigate risks, and maximize opportunities for growth and sustainability in the global 

marketplace. 

 

 

 



 

  

 

2. Mergers and Acquisitions in the Indian Legal Landscape 

 

 

The term "merger" is not defined in the Companies Act, 2013 or the Income Tax Act, 1961. 

However, in academic usage, the terms "merger/acquisition" and "merger" are used very loosely 

and interchangeably. The Income Tax Act, 1961 specifically mentions the terms "merger" and 

"demerger". Under the Income Tax Act, 1961, "merger" means the amalgamation of one or more 

companies with another company to form a company, subject to the fulfilment of the conditions 

prescribed by the Act.18 Similarly, "demerger" is also defined to mean the transfer of one or more 

companies to an emerging company under a scheme of arrangement referred to in sections 230 to 

240 of the Companies Act, 2013, subject to the conditions specified 

 

 

 

18 Sec. 2(1B) of the Income Tax Act, 1961. 



 

  

therein. Despite being a voluminous piece of legislation, the Companies Act, 201319 fails to 

accommodate terms such as “merger” or “amalgamation.” However, Sections 230 to 240 of the 

Companies Act, 2013 provide   for    various    modes    of    corporate    reorganisation,    including    

mergers    and acquisitions,20 the Companies Act 2013 doesn’t strictly define the term “merger” 

or “acquisition” but rather integrates and further incorporates the concept into a broader corporate 

restructuring framework.21 Likewise, under Mandatory Accounting Standard (AS-14)22, a merger 

means an amalgamation under the Companies Act, 1956 or any other law applicable to a company. 

The standard stipulates "two types of mergers", one is merger and the other is acquisition. 

 

 

 

2.1 Indian Laws Governing Cross Border Mergers and Acquisitions 

 

In the realm of Indian laws governing cross-border mergers and acquisitions, significant regulations 

have been put in place to facilitate and oversee these transactions. India, recognizing the 

importance of fostering such activities, has established a comprehensive framework covering 

various legal aspects such as Corporate Laws, Tax Laws, Foreign Exchange laws, and other related 

statutes that impact merger structures. 

 

Corporate Laws: 

 

Under the Companies Act of 2013, Sections 230 to 232 delineate the requisites for domestic 

mergers, while Section 234, in conjunction with Rule 25A of the Companies (Compromises, 

Arrangements and Amalgamations) Rules of 2016, specifically addresses the arena of cross-border 

mergers and acquisitions.23 

 

Section 234 of the Companies Act elucidates that the stipulations pertaining to domestic mergers 

extend accordingly to cross-border mergers and acquisitions involving Indian companies merging 

with Foreign Companies, subject to approval by the Central Government. The provision mandates 

that foreign companies seeking to merge with Indian entities registered under this Act must seek 

prior approval from RBI, and both parties are mandated to disclose the terms and considerations of 

the impending merger or acquisition. 

In line with this, Rule 25A of the Companies (Compromises, Arrangements and Amalgamations) 

Rules, 2016 specifies that Indian companies are eligible to merge with foreign counterparts, 



 

  

provided they comply with Sections 230 to 232 and secure prior approval from the RBI. Notably, 

the foreign entities involved must be incorporated within the jurisdictions outlined in Annexure B. 

 

SEBI (SAST) Regulations, 2011: 

 

The SEBI (SAST) Regulations play a pivotal role in overseeing cross-border mergers and 

acquisitions, aiming to ensure a fair playing field for Indian companies and safeguard the interests 

of local shareholders. These regulations offer clarity and transparency throughout the process of 

such transactions within India. 

These rules encompass all forms of acquisitions involving shares, control, or voting rights in a 

listed Indian company by a foreign entity, encompassing scenarios like mergers or amalgamations 

with overseas 

 

19 Sec. 2 of the of the Companies Act, 2013. 

 

20 Ch. XV, Compromises, Arrangements & Amalgamations, Secs. 230–240 of the Companies 

Act, 2013. 

 

21 “A merger, therefore, is a combination or fusion of two or more entities into one, the desired 

effect of which is the accumulation of assets and liabilities of the distinct entities, and 

organization of such entity into one business”: to be understood as a means of corporate 

restructuring under Secs. 230– 240 of the Companies Act, 2013. 

 

22 Accounting Standard (AS 14) of the Institute of Chartered Accountants of India, New Delhi 

(2016) (Jan. 02, 2021), available at https://resource.cdn.icai.org/46922asb36718-as14.pdf. 

 

23 https://www.indiacode.nic.in/show- 

data?actid=AC_CEN_22_29_00008_201318_1517807327856&orderno=238#:~:text=(2)%20Subject

%20to%20the%20provisions,things%2C%20for%20the%2 0payment%20of 

http://www.indiacode.nic.in/show-


 

  

companies.24 Various thresholds are outlined for open offers based on the category of companies 

involved, including the requirement for the acquirer to initiate an open offer for 26% of the share 

capital, with the leeway to increase shareholding up to 75% without further open offers. 

Furthermore, any acquisition exceeding 5% necessitates compulsory disclosure of total 

ownership.25 

The regulations further mandate prior approval from SEBI for any foreign entity aiming to acquire 

shares or control in a listed Indian company, coupled with stringent disclosure requirements 

pertaining to acquisition details, acquirer's shareholding, and the purpose behind the acquisition. 

 

Competition Act, 2002: 

 

The Competition Commission of India (CCI) serves as the regulatory body entrusted with 

prohibiting anti- competitive agreements, preventing the abuse of dominant positions, and 

fostering competitive market environments. The CCI is empowered to regulate combinations and 

institute necessary adjustments to proposed mergers or acquisitions to uphold market competition. 

Defined under Section 2(a), "acquisition" in the Act pertains to agreements involving the 

acquisition of shares, voting rights, or other assets of a target company. Section 5 empowers CCI 

to investigate potential adverse effects on competition resulting from proposed combinations, with 

Section 20 detailing the inquiry process. Noteworthy provisions such as Section 6(1) restrict 

combinations that may adversely affect competition, mandating companies to provide prior notice 

and relevant information to CCI within 30 days. The authority vested in the CCI under Section 31 

allows for the issuance of orders either approving, rejecting, or suggesting modifications to ensure 

that combinations do not compromise market competition. 

 

Foreign Exchange Laws: 

 

The Foreign Exchange Management Act (FEMA), 1999, enables the regulation of cross-border 

mergers through the FEMA Cross-border Merger Regulation, 2018, issued by the Central 

Government. Various regulations falling under FEMA, such as those pertaining to the transfer or 

issue of securities by non- residents, play a crucial role in governing cross-border mergers. 

Additionally, the RBI Act has introduced specific provisions and amendments to address 

challenges stemming from mergers between Indian and foreign companies26, aiming to streamline 

cross-border merger transactions effectively. 

 



 

  

Tax Laws: 

 

In the realm of tax laws, the Income Tax Act of 1961 delineates provisions concerning 

amalgamation and demerger scenarios. The Act defines "amalgamation" under Section 2(1B) as 

the consolidation of multiple companies into a single entity. Notably, the Act provides exemptions 

under Section 47 for mergers and acquisitions, specifically exempting income from capital gains 

resulting from indirect share transfers triggered by the merger or demerger of foreign companies. 

It is crucial to note that this exemption is applicable solely to inbound mergers. 

Moreover, in compliance with Section 72A (4) of the IT Act, cross-border demergers occur when 

one or more undertakings of a company are transferred to an overseas entity as a continuous 

business, either to initiate a new enterprise or integrate with the existing entity. 

In essence, the regulatory landscape governing cross-border mergers and acquisitions in India is 

multifaceted and holistic, encompassing a multitude of legal frameworks to ensure transparency, 

compliance, and market integrity in such transactions. 

 

2.2 Cross-Border Mergers and Acquisitions in India; The Legal Framework 

 

 

 

 

24 https://www.sebi.gov.in/legal/regulations/nov-2022/securities-and-exchange-board-of-india-

substantial-acquisition-of-shares-and-takeovers-regulations-2011- last-amended-on-november-9-

2022-_64907.html 

25 https://www.sebi.gov.in/acts/tkreg.html 

 

26 https://www.rbi.org.in/scripts/BS_PressReleaseDisplay.aspx?prid=40288 

http://www.sebi.gov.in/legal/regulations/nov-2022/securities-and-exchange-board-of-india-substantial-acquisition-of-shares-and-takeovers-regulations-2011-
http://www.sebi.gov.in/legal/regulations/nov-2022/securities-and-exchange-board-of-india-substantial-acquisition-of-shares-and-takeovers-regulations-2011-
http://www.sebi.gov.in/acts/tkreg.html
http://www.rbi.org.in/scripts/BS_PressReleaseDisplay.aspx?prid=40288


 

  

 

 

In India, multiple laws impact and regulate cross-border mergers and acquisitions. The most 

important of them are (i) Companies Act, 2013;27 (ii) SEBI (Securities and Exchange Board of 

India) Substantial Share Acquisition and Takeover Regulations, 201128 and the Amendment Act, 

2017;29 (iii) Competition Act, 2002;30 (iv) Insolvency and Bankruptcy Code, 2016;31 (v) Income 

Tax Act, 1961;32 Transfer of Property Act, 188233 (vii) Indian Stamp Act, 1899;34 (viii) Foreign 

Exchange Regulation, 1999 Act (FEMA);35 and other relevant laws that may apply as a result of the 

consolidated structure. The provisions relating to "mergers" and "acquisitions" fall under sections 

234 to 240 of the Companies Act 2013.36 Section 234 contains provisions for cross-border mergers 

of Indian and foreign companies. Further, the Companies (Compromises, Arrangements and 

Mergers) Rules 2016 as amended by the Companies (Compromises, Arrangements and Mergers) 

Amendment Rules 2017 (Companies Rules)37 were also issued. Notably, after the 2017 rules, 

foreign companies can merge with companies registered under the Companies Act, 2013, and vice 

versa, only with the prior approval of the Reserve Bank of India (RBI). The Reserve Bank of India 

published the draft Cross-Border Mergers and Acquisitions Regulations for public comments38 

and subsequently issued the Foreign Exchange Management (Cross-Border Mergers and 

Acquisitions) Regulations, 201839, which came into effect from the date of official gazette40 SEBI 

Regulation in For M&A transactions by companies listed on recognized stock exchanges in India41, 

listed companies must comply with applicable SEBI rules and stock exchange regulations in 

addition to the Companies Act, 2013. The SEBI Regulations 2011 govern the direct and indirect 

acquisition of shares, voting rights and control of listed companies trading on stock exchanges. 

As per the SEBI Takeover 

 

 

27 Companies Act, 2013 

 

28 95 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011, as amended 

up to 14 August 2017 (Jan. 02, 2021), available at https://www.sebi.gov.in/legal/regulations/sep-

2011/sebi-substantial- acquisition-of-shares-and-takeovers-regulations-2011-as-amended-upto- 

august-14-2017-_35784.html. 

 

29 
Id 

http://www.sebi.gov.in/legal/regulations/sep-2011/sebi-substantial-
http://www.sebi.gov.in/legal/regulations/sep-2011/sebi-substantial-
http://www.sebi.gov.in/legal/regulations/sep-2011/sebi-substantial-


 

  

 

30 Competition Act, 2002, No. 12, Acts of Parliament, 2003 (India). 

 

31 Insolvency and Bankruptcy Code, No. 31, Acts of Parliament, 2016 (India). 

 

32 Income Tax Act, No. 43, Acts of Parliament, 1961 (India). 

 

33 Transfer of Property Act, No. 4, Acts of Parliament, 1882 (India). 

 

34 Indian Stamp Act, No. 2, Acts of Parliament, 1899 (India). 

 

35 Foreign Exchange Management Act, No. 42, Acts of Parliament, 1999 (India). 

 

36 Secs. 234–240 of the Companies Act, 2013. 

 

37 MCA, The Gazette of India, Notification No. G.S.R. 368 (E) (2017) (Jan. 02, 2021), 

available at http:// www.mca.gov.in/Ministry/pdf/CompaniesCompromises_14042017.pdf. 

 

38 Ajit Prasad, Press Release No. 2016-2017/2909 (2017) (Jan. 02, 2021), available at 

https://taxguru.in/ rbi/draft-foreign-exchange-management- cross-border-merger-regulations-

2017.html. 

 

39 Foreign Exchange Management (Cross-Border Merger) Regulations, 2018, supra note 41. 

 

40 Foreign Exchange Management (Cross-Border Merger) Regulations, 2018 were notified vide 

Notification No. FEMA 389/2018-RB, and published in the official gazette on 20 March 2018. 

 

41 List of Stock Exchanges, SEBI (2020) (Jan. 02, 2021), available at 

https://www.sebi.gov.in/stock- exchanges.html; SEBI gives recognition and regulates the 

functioning of stock exchanges in India. 

http://www.mca.gov.in/Ministry/pdf/CompaniesCompromises_14042017.pdf
http://www.sebi.gov.in/stock-
http://www.sebi.gov.in/stock-


 

  

Code42, if an acquirer acquires more than 25% of the shares43 of a listed company,44 this will 

trigger the threshold for an open offer to public shareholders.45 All merger or demerger cases 

involving listed companies require prior approval from the relevant stock exchanges and SEBI 

before being brought before the National Company Law Tribunal.46 Regarding competition rules, 

all mergers exceeding the permissible financial threshold and not belonging to the same group 

require prior approval from the Competition Commission of India (CCI).47 The CCI evaluates the 

status of an acquisition based on whether it will result in the acquisition of a dominant position, 

mainly to prevent unfair and anti- competitive behaviour in relevant departments. Under stamp 

duty regulations, any issue or transfer of shares is chargeable with stamp duty at a nominal rate of 

0.25%.48 However, no stamp duty is levied if the transfer is made or issued in immaterial form.49 

In addition, the transfer of a company is subject to a valid business transfer agreement and, if sales 

decline, stamp duty is levied at the same rate as the transfer of assets.50 If there is a plan for a merger 

or spin-off, payments may be made at a preferential rate compared to asset transfers. However, the 

exact rate levied will depend on the specific category or entry of stamp duty under the laws of the 

respective state.51 All transfers, issues, sales or purchases of shares involving residents and non-

residents shall be in compliance with the pricing guidelines of the Reserve Bank of India and the 

permissible sectoral ceilings. However, a merger or demerger involving the issue of shares to non-

resident shareholders of the transferring company does not require prior approval from the 

RBI/Government. Issue of instruments other than equity shares/mandatorily convertible 

preference shares/mandatorily convertible debentures to non-resident resident companies - 

resident companies in the form of debt are subject to prior approval of the Reserve Bank of India.52 

 

 

 

 

 

 

 

 

 

 

 

42 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 (last amended on 



 

  

6 March 2017) (Jan. 02, 2021), available at https://www.sebi.gov.in/legal/regulations/apr-

2017/sebi- substantial-acquisition-of-shares-and-takeovers-regulations-2011-last-amended-on- 

march-6-2017-_ 34693.html. 

 

43 Id. Sec. 2(1)(b). 

 

44 Id. Sec. 2(1)(a). 

 

45 Id. Sec. 3(1). 

 

46 Karan Talwar & Nivedita Saxena, Anti-Acquirer and Pro-Shareholder? An Analysis of the 

SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011, 5(1) NUJS L. Rev. 

129, 140–41 (2012). 

 

47 Competition Commission of India is the statutory and regulatory body responsible for 

enforcing the Competition Act, 2002, ensuring fair trade practices across the Indian Territory, 

and preventing activities that negatively affect India’s competition. 

 

48 Sec. 3(a) read with Art. 62, Schedule I of the Indian Stamp Act, 1899. 

 

49 Sec. 8(a) of the Competition Act, 2002. 

 

50 Gaurav Shukla & Swapneshwar Goutam, Concept of Slump Sale & Taxation Issues in India, 

3(1) Madras L.J. 75, 76 (2009). 

 

51 Schedule I of the Indian Stamp Act, 1899. 

 

52 RBI, Foreign Exchange Management (Transfer or Issue of Security by a Person Resident 

Outside India) Regulations, 2017, Notification No. FEMA 20(R)/2017-RB (2017) (Jan. 02, 

2021), available at https:// www.rbi.org.in/Scripts/NotificationUser.aspx?Id=11253&Mode=0. 

http://www.sebi.gov.in/legal/regulations/apr-2017/sebi-
http://www.sebi.gov.in/legal/regulations/apr-2017/sebi-
http://www.sebi.gov.in/legal/regulations/apr-2017/sebi-
http://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=11253&Mode=0


 

  

 

 

3. Comparative Analysis between India, US and the UK 

 

 

The Companies Act of 2006 plays a significant role in regulating mergers and acquisitions within 

the UK market. Serving as a foundational legislation, it establishes the necessary legal parameters 

that govern M&A activities, encompassing a wide range of aspects essential for such transactions. 

This comprehensive act not only outlines the procedural requirements for mergers and acquisitions 

but also addresses the rights and responsibilities of involved parties, ensuring a transparent and 

equitable process. Furthermore, its applicability extends beyond domestic boundaries to 

encompass international deals, providing a consistent regulatory framework for both local and 

cross-border transactions. By delineating the rules and obligations that govern M&A processes, 

the Companies Act of 2006 fosters an environment conducive to business growth and investment, 

safeguarding the interests of stakeholders and promoting corporate governance standards within 

the UK. 

 

3.1 Regulation of Cross- Border Mergers and Acquisitions in the UK 

 

a. The UK Companies Act of 2006 provides a framework for cross-border 

mergers involving companies from different EU member states or UK entities and EEA countries. 

This legislation stipulates specific requirements such as the necessity of a comprehensive cross-

border merger plan that must be sanctioned by the shareholders of the involved companies. 

Furthermore, it mandates the appointment of an impartial expert tasked with preparing a detailed 

report on the merger transaction. Within the Act, Chapter 2 Part 2753 delves into the intricacies of 

mergers, elucidating the essential prerequisites for such business engagements. Moreover, Section 

11354 of the legislation addresses the meticulous enforcement of the filing obligations incumbent 

upon the companies involved in the merger process. Post-Brexit, the UK decided to nullify the 

Companies (Cross-border Mergers) Regulations of 2007, together with its subsequent amendments 

in 2008 and 2015. 

 

b. Moving on to the Competition Act of 1998, which plays a pivotal role in 

overseeing cross-border mergers and acquisitions across the UK. This legislative framework is 

designed to counter anti-competitive practices and prevent market distortions that could arise from 



 

  

abuses of market dominance, price-fixing collusion, and other unfair trade practices. Section 3 of 

Part I Chapter I of the Competition Act contains provisions that specifically exempt mergers from 

the overarching prohibitions set out by the legislation.55 An integral aspect of enforcing these rules 

lies with the UK Competition and Markets Authority (CMA), which is tasked with monitoring 

mergers and acquisitions for any signs of anti-competitive behaviour that could potentially harm 

market dynamics.56 Schedule 2 of the Act delineates scenarios where mergers aligned with specific 

sections of other related legislation, such as the Part V of the Fair Trading Act or Part 3 of the 

Enterprises Act, may be exempted from the restrictions under Chapter I. This inclusive application 

extends to cross-border mergers, ensuring they are considered within the purview of the 

Competition Act. 

 

c. The Takeover Code is another regulatory tool aimed at overseeing takeover 

offers and merger transactions executed by corporations, irrespective of the method used to carry out 

these transactions. Whether conducted through statutory mergers or schemes of arrangement, as 

specified in the Definitions section, the Code remains vigilant in 

 

53 https://www.legislation.gov.uk/ukpga/2006/46/contents 

54 https://www.legislation.gov.uk/ukpga/2006/46/section/1113 

55 https://www.legislation.gov.uk/ukpga/1998/41/section/3 

 

56  https://www.legislation.gov.uk/ukpga/1998/41/part/I/chapter/III 

http://www.legislation.gov.uk/ukpga/2006/46/contents
http://www.legislation.gov.uk/ukpga/2006/46/section/1113
http://www.legislation.gov.uk/ukpga/1998/41/section/3
http://www.legislation.gov.uk/ukpga/1998/41/part/I/chapter/III


 

  

ensuring fair practices in the corporate landscape. Under Article 2 of the Companies (Takeovers 

and Mergers Panel) (Jersey) Law 2009, a designated Panel is entrusted with specific regulatory 

responsibilities concerning takeovers and mergers in adherence to Jersey law.57 

 

d. Within the ambit of the National Security and Investment Act, 

Chapter 3 underscores the imperative for prior approval from the Secretary of State for any 

acquisition to be legally binding. The Secretary of State is endowed with the authority to issue 

notices when suspicions arise that could implicate national security concerns. This heightened 

scrutiny delineates the UK government's pivot towards vigilance in scrutinizing mergers and 

acquisitions, particularly in strategic sectors that are considered vital for national security interests. 

The government is thus empowered to impose prohibitions or restrictions on transactions that 

could potentially jeopardize the nation's security. 

e. In the realm of taxation, cross-border mergers and acquisitions are 

subject to compliance with UK tax regulations governing various aspects, including the taxation 

of capital gains, the transfer of intellectual property, and regulations around the use of tax havens. 

These tax laws play a critical role in shaping the financial landscape for mergers and acquisitions, 

ensuring that transactions are conducted in adherence to the stipulated fiscal norms and regulations. 

 

 

3.2 Regulation of Cross- Border Mergers and Acquisitions in the US 

 

Cross-border mergers and acquisitions (M&A) in the United States are subject to various laws and 

regulations that govern the process. Cross-border M&A is subject to a number of important rules 

and regulations in the United States, including: 

 

a) The Clayton Act serves as an important addition to the Sherman Act, providing further 

regulations to combat anti-competitive practices early on. Specifically, section 7 of the Clayton 

Act prohibits mergers and asset acquisitions that could potentially reduce competition or lead to 

monopolistic control within any industry or region of the country. This proactive approach aims to 

safeguard market competition and prevent the formation of harmful monopolies.58 

 

b) The Hart–Scott–Rodino Antitrust Improvements Act, through its amendments to existing 

antitrust laws, plays a crucial role in ensuring fair competition in mergers and acquisitions. It 

mandates that corporations seeking specific mergers or acquisitions must notify both the Federal 



 

  

Trade Commission and the Justice Department’s Antitrust Division before finalizing any 

transactions. By requiring such notification, the Act empowers the Bureau of Competition to 

actively monitor and prevent mergers that could negatively impact market competition.59 

 

c) Under the Foreign Investment and National Security Act (FINSA), the Committee on Foreign 

Investment in the United States (CFIUS) is authorized to evaluate and approve or reject foreign 

investments in U.S. companies that may pose risks to national security.60 This evaluation extends 

to cross-border M&A deals involving foreign investors, highlighting the government's 

commitment to safeguarding national security 

 

 

 

57    https://www.thetakeoverpanel.org.uk/wp-content/uploads/2023/02/The-Take-

Over_Bookmarked_20.2.23.1.pdf?v=20Feb2023 

 

 

 

58 https://www.justice.gov/atr/antitrust-enforcement-guidelines-international-operations 

59 https://www.ftc.gov/enforcement/merger-review 

 

60 https://www.congress.gov/110/plaws/publ49/PLAW-110publ49.pdf 

http://www.thetakeoverpanel.org.uk/wp-content/uploads/2023/02/The-Take-Over_Bookmarked_20.2.23.1.pdf?v=20Feb2023
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2023/02/The-Take-Over_Bookmarked_20.2.23.1.pdf?v=20Feb2023
http://www.justice.gov/atr/antitrust-enforcement-guidelines-international-operations
http://www.ftc.gov/enforcement/merger-review
http://www.congress.gov/110/plaws/publ49/PLAW-110publ49.pdf
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interests in the realm of foreign investments. Various legislations have been enacted to equip federal 

agencies with the necessary tools to address potential security risks associated with foreign 

investments.61 

 

d) The Securities Exchange Act of 1934 sets forth comprehensive regulations governing 

securities transactions, requiring companies to disclose critical information related to M&A 

activities, such as tender offers62 and proxy solicitations. The Act empowers the Securities and 

Exchange Commission to oversee both domestic and international mergers, with specific 

regulations, including the "Cross-border Release" and "M- A Release," designed to facilitate cross-

border transactions involving U.S. securities and foreign entities. Additionally, the SEC has issued 

exemptive rules to streamline the registration process for cross-border transactions, promoting 

easier participation for American investors.63 

 

e) Cross-border M&A transactions entail complex tax considerations, encompassing issues 

related to asset taxation, income treatment, transfer pricing, and compliance with federal and state 

tax laws. Companies engaging in cross-border transactions within the U.S. must navigate the 

intricate tax landscape outlined in the Internal Revenue Code and relevant tax treaties to ensure 

compliance and mitigate any potential tax liabilities associated with such transactions. 

 

f) The Foreign Corrupt Practices Act (FCPA) serves as a critical legal framework preventing U.S. 

companies from engaging in corrupt practices, including bribery, in foreign business dealings, 

notably in the context of cross-border M&A. Compliance with the FCPA's anti-bribery and 

accounting provisions is essential for companies engaging in cross-border M&A transactions. 

Adhering to the Act ensures ethical business conduct and promotes transparency in international 

transactions.64 

 

g) In conjunction with federal laws, cross-border M&A transactions within the U.S. may also be 

subject to individual state laws governing various business entities, such as corporations and 

limited liability companies. State-specific regulations complement federal laws and establish 

additional guidelines and requirements that companies must follow when engaging in M&A 

activities. Familiarity with state laws is crucial for navigating the diverse legal landscape 

surrounding cross-border transactions in the U.S., ensuring compliance and effective transaction 

management. 
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3.3 Comparative Analysis between India, US and the UK 

 

India’s regulations for cross-border mergers and acquisitions are primarily overseen by two key 

entities - the Reserve Bank of India (RBI) and the Companies Act. The RBI specifically focuses 

on foreign exchange regulations, ensuring that transactions comply with established guidelines. On 

the other hand, the Companies Act plays a pivotal role in defining the legal framework for the 

merger and acquisition process within the country. In contrast, the United Kingdom relies on the 

Financial Conduct Authority (FCA) and the Takeover Panel to regulate cross-border M&A 

activities. The FCA emphasizes the conduct of companies involved in such transactions, while the 

Takeover Panel focuses on regulating the overall process of mergers and acquisitions to ensure 

transparency and fairness. 

 

Conversely, the United States adopts a multi-faceted approach to regulating cross-border mergers 

and acquisitions. The Securities and Exchange Commission (SEC) is responsible for overseeing 

financial disclosures to ensure transparency and integrity. Simultaneously, the Department of 

Justice and the Federal Trade Commission (FTC) hold jurisdiction over antitrust and competition 

issues related to these transactions, aiming to safeguard market competition and prevent 

monopolistic practices. 

 

 

61  https://www.cfr.org/backgrounder/what-happens-when-foreign-investment-becomes-security-

risk 

 

 

 

62 https://www.sec.gov/news/extra/regmafaq.htm 

63 https://www.sec.gov/rules/final/33-7759.htm 

 

64  https://www.justice.gov/criminal-fraud/foreign-corrupt-practices-act 

http://www.cfr.org/backgrounder/what-happens-when-foreign-investment-becomes-security-risk
http://www.cfr.org/backgrounder/what-happens-when-foreign-investment-becomes-security-risk
http://www.sec.gov/news/extra/regmafaq.htm
http://www.sec.gov/rules/final/33-7759.htm
http://www.justice.gov/criminal-fraud/foreign-corrupt-practices-act
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Obtaining regulatory approval for cross-border M&A transactions differs across these jurisdictions. 

In India, the National Company Law Tribunal (NCLT) and the RBI are pivotal in granting approval 

for such deals, ensuring compliance with legal requirements. In the UK, the approval process 

involves the Financial Conduct Authority and the Competition and Markets Authority, both 

ensuring fair competition. On the other hand, in the US, the Securities and Exchange Commission 

and the Department of Justice's Antitrust Division play critical roles in approving transactions, 

upholding adherence to regulatory standards. 

 

Furthermore, the tax implications of cross-border mergers and acquisitions vary significantly 

across these countries. India has specific tax rules governing these deals, ensuring appropriate 

taxation policies. In the UK, Her Majesty’s Revenue and Customs (HMRC) is responsible for 

overseeing tax-related matters, maintaining fiscal discipline. In stark contrast, the United States 

employs the Internal Revenue Service (IRS) to manage and supervise taxation aspects of cross-

border transactions efficiently. The due diligence process, a crucial step in cross-border mergers and 

acquisitions, also reflects jurisdiction-specific approaches. In India, acquirers typically lead the due 

diligence process, aiming to assess risks and opportunities thoroughly. In the US, the due diligence 

procedure is significantly more detailed, often requiring comprehensive financial data from target 

companies. Similarly, in the UK, acquirers are mandated to conduct extensive due diligence 

checks to ensure a comprehensive understanding of the target company's operations and potential 

challenges. Moreover, disclosure requirements play a fundamental role in maintaining 

transparency throughout cross- border transactions. India's stringent regulations, as outlined in the 

Companies Act, 2013, mandate exhaustive disclosure of material information to shareholders, 

fostering trust and transparency. In the US, the Securities Exchange Act of 1934 and the Securities 

Act of 1933 establish guidelines for disclosing essential information to shareholders and registering 

securities offerings with the Securities and Exchange Commission, enhancing investor protection. 

In the UK, regulations outlined in the Takeover Code govern disclosure practices, ensuring 

shareholders receive relevant information to assess transactions effectively. 

 

Ultimately, navigating the intricate landscape of cross-border mergers and acquisitions 

necessitates a thorough understanding of the legal and regulatory frameworks in each jurisdiction. 

Companies must remain vigilant about compliance requirements in India, the UK, and the US to 

ensure seamless transactions and regulatory adherence. Central considerations such as protecting 

national security interests and ensuring fair competition underscore the importance of diligently 

navigating regulatory nuances. By embracing these regulations, businesses promote fairness, 
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transparency, and accountability, fostering a conducive global business environment that 

prioritizes integrity and equitable practices. 

 

 

 

 

  4. Tax Implications of Cross-Border Mergers and Acquisitions in India

  

 

Tax is a significant cost of business that should be considered when making any business 

decisions, particularly in competition with other global participants.65 The new Direct Tax Code,66 

which will take over67 the current Income Tax Act, 1961, promotes transparency and promotes the 

taxpayer's friendliness.68 From the definition of "transfer", it is apparent that if the corporation 

is reorganized, 

 

 

65 NDA, Tax Issues in M&A Transactions (August 2020), at 21 (Jan. 02, 2021), available at 

https://www. 

nishithdesai.com/fileadmin/user_upload/pdfs/Research%20Papers/Tax_Issues_in_M_A.pdf. 

 

66 The Direct Tax Code 2013, which was expected to become operational from 1 April 2015, is 

still pending in parliament (Jan. 02, 2021), available at https://taxguru.in/wp-

content/uploads/2014/04/ DTC-2013-taxguru.in_.pdf. 

 

67 The Finance Minister of India released DTC, 2013 for public discussion and suggestions on 1 

April 2014. 

 

68 The Direct Tax Code (DTC), 2013 is an attempt by the Government of India (GOI) to 

simplify India’s direct tax laws. DTC will revise, consolidate, and simplify the structure of 

India’s direct tax laws into a single legislation. The DTC, when implemented, will replace the 

Income Tax Act, 1961 (ITA), and other direct tax legislation, such as the Wealth Tax Act, 1957. 

However, it is still pending in parliament because the Government wants to leave no stone 

unturned in the simplification of the tax regime and it is considering the recommendations of the 

http://www/
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CBDT Task Force Committee Report, 2019 on DTC. 
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amalgamated, or demerged, the tax on capital gains will be levied on the transaction. As far as 

acquisitions and mergers are concerned, the provisions of the Income Tax Act, 1961 regarding 

"amalgamation,"69 "demerger,"70 "securities transaction tax",71 " Capital Gains,"72 "slump sale,"73 

"set off and carry forward of losses,"74 etc., need to be examined in great detail in order to establish 

legitimate safeguards. In the Income Tax Act of 1961, the transfer of any capital assets to another 

company is typically subject to tax on capital gains in India.75 However, if a foreign corporation is 

holding shares of other Indian companies, then, with amalgamation or demerger of that foreign 

company with another foreign company, the transfer of shares would be exempted from capital 

gains tax provided it follows certain conditions76 under the Income Tax Act,1961.77 If a 

corporation has a non-compete agreement with another company, then the non-compete right is 

transferred.78. Where a foreign company transfers its shares to another company and the value of 

shares is derived mainly from the assets based in India, then the capital gains so derived on the 

transfer are subject to income tax in India.79 As a result, when the value of the assets is considered 

more highly than the expenditure on them, a deduction may be possible for depreciation. However, 

this is ambiguous for expenses associated with the acquisition of a non-competitive right. Whether 

or not non-competitive rights can be considered capital assets that are eligible for depreciation or 

capital assets that are not eligible for depreciation is still an area of uncertainty. 

Although, certain mergers enjoy tax neutrality under the Indian tax system, the rules for mergers 

and amalgamation are extremely complex, and the tax system is certainly not neutral.80 In an 

inbound merger, a company that is foreign-owned merges with a company that is Indian, and the 

result is an amalgamated company that is Indian.81 Amalgamation enjoys tax neutrality, and both 

the company that is merged and the majority of the shares owned by the company that is merged 

are tax-free. The combined company should be an Indian company, and the amalgamation should 

take place under Section 2(1B).82 In an amalgamation, all of the properties, assets, and liabilities 

of the participating companies immediately 
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75 Id. Sec. 47(vi). 
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78 Shivam Bhardwaj & Samyak Sibasish, Treatment of a Non-Compete Clause in M&A: 
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81 Sec. 2(v) of the Foreign Exchange Management (Cross-Border Merger) Regulations, 2018. 
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before the amalgamation should be owned by the combined company, and an additional, 75% 

of the shareholders of the participating companies should remain as shareholders of the 

combined company.83 Additionally, in order to achieve the goal of tax neutrality for the 

shareholders of the amalgamating company, the entire consideration must be composed of 

shares in the combined company. Similarly, an outbound merger84 is also known as a takeover or 

acquisition where an Indian company decides to merge with a foreign company, and where the 

amalgamated entity is a foreign company.85 The transfer of capital assets through amalgamation 

by the amalgamating company to the amalgamated company will lead to the imposition of 

capital gains tax under the IT Act, and if the amalgamated company is an Indian Company, 

it will be exempted from tax implications.86 However, this exemption is not available in the case 

where the resultant company is a foreign one, thus leading to a tax burden in the hands of the 

profit- making acquirer foreign company.87 

As a result, the notification of " cross-border mergers under the 2013 Act,"88 and the introduction 

of Cross-Border Regulations, 2018,89 necessitated a change in the Income Tax Act in order to 

create a beneficial legal climate for the promotion of cross-border acquisitions and mergers in 

India. 

 

 

4.1 Tax Issues in Cross-Border Mergers and Acquisitions 

 

Tax considerations play a pivotal role in shaping the decisions of businesses when it comes to the 

type of organizational structure and reorganizations they wish to pursue. The implications of 

taxation can vary significantly based on the specific business structure that is selected, hence 

necessitating a thorough understanding and strategic planning in this domain. For instance, 

mergers and amalgamations represent common mechanisms through which businesses seek to 

acquire other entities or business operations, thereby expanding their market presence and 

enhancing their competitive edge. In the Indian context, the legal framework provides provisions 

for facilitating such corporate activities. Section 234 of the Companies Act, 2013 serves as a 

statutory provision that enables the merger and amalgamation of Indian companies with foreign 

entities, as well as vice versa. This provision streamlines the process of cross-border transactions 

and ensures that such undertakings adhere to the prescribed regulatory requirements. Additionally, 

Rule 25A within the Companies (Compromises, Arrangements and Amalgamations) Rules, 2016, 

plays a critical role in regulating cross-border mergers and amalgamations, especially concerning 

the involvement of entities across different jurisdictions. 
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Moreover, the Reserve Bank of India (RBI) plays a crucial supervisory role in overseeing and 

approving cross-border mergers and amalgamations. The RBI, being the central banking 

institution in the country, sets forth guidelines and regulations that govern the financial aspects of 

such transactions, thereby ensuring compliance with the applicable norms and safeguarding the 

financial stability of the entities involved. This regulatory oversight by the RBI adds an additional 

layer of scrutiny and diligence to cross-border corporate activities, fostering transparency and 

accountability in the conduct of such transactions. 

 

 

 

83 Id. 

 

84 Sec. 2(v) of the Foreign Exchange Management (Cross-Border Merger) Regulations, 2018. 

 

85 Id. Sec. 2(iv). 

 

86 NDA (2016), supra note 148. 

 

87 Kusum 2014, at 73. 

 

88 Secs. 234–240 of the Companies Act, 2013, notified with effect from 13 April 2017. 
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In light of the complex interplay between legal, financial, and tax-related considerations in 

mergers and amalgamations, businesses must engage in comprehensive due diligence and seek 

expert guidance to navigate the intricacies of such transactions successfully. By aligning their 

strategic objectives with the regulatory framework and tax implications associated with different 

business structures, companies can optimize their operational efficiency, mitigate risks, and 

capitalize on growth opportunities in the dynamic business landscape. 

 

In addition to the Companies Act, 2013 and Rule 25A of the Companies (Compromises, 

Arrangements and Amalgamation) Rules, 2016 by Reserve Bank of India, the regulatory 

framework of cross-border mergers and amalgamations will include various key components to 

be considered. It encompasses a wide array of legal frameworks and regulations that play a crucial 

role in facilitating such transactions smoothly. 

 

In this regard, not only do entities have to adhere to the SEBI (Substantial Acquisition of Shares 

and Takeovers) Regulations 2011, but they must also consider the provisions laid down in the 

Transfer of Property Act 1882 and the Indian Stamp Act 1899. Moreover, the Foreign Exchange 

Management Act 1999 (FEMA) and the Competition Act 2002 present additional layers of 

complexity that need to be navigated effectively. 

 

Within the Indian context, provisions of the Insolvency and Bankruptcy Code 2016, the Income 

Tax Act 1961, and the Department of Industrial Policy and Promotion (DIPP) are integral in 

shaping the regulatory landscape for mergers and amalgamations. Notably, the Indian Companies 

Act, 2013 provides a structured approach for companies to merge through a scheme of arrangement, 

necessitating approval from the National Company Law Tribunal. 

 

The intricacies of the Indian Income Tax Act (ITA), 2016 further distinguish between the terms 

'merger' and 'amalgamation,' defining the latter as the consolidation of companies to form a new 

entity. The conditions for an amalgamation to be recognized under ITA involve a transfer of assets 

and liabilities, as well as a shift in shareholding patterns. 

 

From a tax perspective, certain amalgamations may be classified as tax-neutral, exempting both 

the amalgamating company and its shareholders from capital gains tax under specific 

circumstances. Understanding the nuances of these tax implications is paramount, especially in the 

international context, as it drives decisions on business structures for merger deals. 
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In summary, the delineation between mergers and amalgamations under Indian laws, coupled with 

the tax considerations linked to such transactions, underscores the importance of a comprehensive 

understanding of the regulatory framework governing cross-border mergers and acquisitions. This 

comprehensive understanding is essential for corporations seeking to navigate the legal landscape 

with prudence and efficiency. 

 

 

4.1.1 Top 5 issues in taxation of Cross-Border Mergers and Acquisitions 

 

 

1. Claiming tax benefits by virtue of treaties 

Section 90(2) of the ITA permits a non – resident who is resident in a country that has a Double 

Tax Avoidance Agreement (DTAA) with India to claim tax benefits under the provisions of 

DTAA or ITA whichever is more beneficial to them. The underlying criteria in order to avail the 

benefits is that a non- resident in case of a person or a company has to be recognised as separate 

legal persons under the laws of the country of residence and additionally have to furnish the 

following details for claiming such relief like the status of a claimant whether a person or a 

company, nationality in case of a person and country of incorporation in case of a company, unique 

tax identification number like PAN (Permanent Account Number) provided by the Indian tax 

authorities. Thus, subject to the fulfilment of these criteria the relief is granted. The process may 

sound simple on paper but it is tedious and difficult to comprehend in reality. 

 

 

2. Withholding tax obligations 



1. 

 

 

Any person who pays a sum to a non-resident which is taxable in India, under Section 195 of the 

Indian Income-tax act read with DTAA, such person will be liable to withhold taxes on the sum 

paid at an appropriate rate. Such withholding of tax will be either applied at the time of payment or 

when the amount is credited to the non-resident, whichever is earlier. However, if such an amount 

is not taxable in India then the withholding of tax will not be applicable. A non-resident is 

obligated to withhold taxes if the remittances paid by such non-resident has an element of income 

and it is taxable under the Income Tax Act. For the purposes of ITA, withholding tax is levied on 

income like dividends, royalties, interest, etc. India initially used to levy Dividend Distribution Tax 

(DDT) which now stands abolished and the country has returned back to the classical model of 

taxation of dividends in the hands of shareholders with a corresponding appropriate rate of 

withholding taxes on the Indian paying company. The regular withholding tax on interest is 40% 

in case the recipient of such interest is a foreign company, however, the tax rate is subject to certain 

exceptions. Indian courts have time and again restricted benefits arising out of multilateral 

agreements like DTAA due to the abuse of such agreements and an attempt to evade taxes.90 

 

 

3. Representative assessee 

Generally, the tax liability on capital gains falls on the seller, however for the purposes of cross-

border mergers and amalgamations the person responsible for making such payment can be treated 

as a representative taxpayer of the seller. This provision is duly recognised in Section 161(1) of 

the ITA. Nonetheless, this requirement is completely independent of the liability of the buyer to 

reduce tax at source (TDS) or the withholding tax obligations. Basically in case of a cross-border 

merger when Indian tax authorities find it difficult to retrieve tax from the non-resident involved 

in such a cross-border transaction then, they may proceed to recover the amount from the agent or 

the representative of such non-resident. 

 

 

For a person to be considered as an agent or representative of the non-resident in the eyes of ITA, 

such person shall be employed by or on behalf of the non-resident, may have a business connection 

with the non-resident, shall be a trustee of the non-resident or from whom the non-resident receives 

income directly or indirectly. In Vodafone International Holdings, the Supreme Court of India 

held that the provisions of representative taxpayer will not be invoked in case there is no transfer 

of the capital asset, thereby emphasizing the fact that such provision will be only applicable when 

the amount is taxable in India. 91 
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4. Tax indemnities in cross-border mergers 

By the nature of cross-border mergers and amalgamations and the risk involved, it becomes 

inevitable for the businesses undergoing such transactions to not consider tax indemnities, and 

thus, indemnity agreements become a crucial part of negotiating M&A deals. Generally, tax 

indemnity is sought for a period of 7 years subject to the limitations of ITA. It is advisable for the 

investors to do the due diligence and pre-empt any possible litigations or adverse tax orders by the 

tax authorities and thus, reach the Authority on Advance Rulings (AAR) at an earlier stage for 

relief. AAR is a quasi-judicial body and its rulings are binding on both the taxpayer and tax 

authorities.92 
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5. Demerger 

As discussed above that Section 234 of the Companies Act, 2013 permits cross-border mergers 

and amalgamations, however, it does not talk about demergers explicitly, thus, leaving room for 

confusion whether cross-border demergers are allowed under Section 234 or not. However, this 

loophole was sought to be addressed in the case, of Sun Pharmaceuticals Industries Ltd wherein the 

National Company Law Tribunal (NCLT) Ahmedabad bench in 2019 held that the provisions of 

Section 230-232 of the Companies Act, 2013 shall be construed while interpreting Section 234 of 

the Act. It means that the terms mergers and demergers shall include demergers within its ambit. 

ITA provides for a tax neutral provision for demergers of two foreign companies resulting in the 

transfer of the shares of an Indian company.93 

 

 

If Company A and Company B which are two foreign companies demerge as a result of which the 

shares of an Indian Company C gets transferred to the resulting foreign company B then such 

transaction will be exempted from the tax liability provided the following conditions are fulfilled. 

 

The shareholders of the demerged foreign company holding not less than 3/4th of the total value of 

shares in such company continue to be the shareholders in the resultant foreign company. 

Example: In the above case, the shareholders holding not less than 3/4th of the total shares in the 

demerged foreign company A shall continue to remain shareholders in the resultant foreign 

company B. 

 

Such transfer shall not attract the capital gains tax in the country in which the demerged foreign 

company is incorporated. 

Example: In the above case, the demerged foreign company A shall not accrue any capital gains 

tax in the country it is located. 

 

 

4.2 Taxation Depending upon the type of Cross-Merger 

 

In India, cross-border mergers are defined as any merger or amalgamation involving an Indian 

company and a foreign company in accordance with the provisions set forth in the Companies Act 

2013 and the Companies (Compromises, Arrangements, and Amalgamations) Rules 2016. The 

regulatory landscape governing such cross-border mergers is multifaceted and encompasses 
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various legal frameworks and authorities. These include the SEBI (Substantial Acquisition of 

Shares and Takeovers) Regulations 2011, the Competition Act 2002, the Insolvency and 

Bankruptcy Code 2016, the Income Tax Act 1961, the Department of Industrial Policy and 

Promotion (DIPP), the Transfer of Property Act 1882, the Indian Stamp Act 1899, the Foreign 

Exchange Management Act 1999 (FEMA), as well as other relevant laws that may apply to the 

specific transaction. Navigating the taxation aspects of cross-border mergers presents a significant 

challenge due to the complex nature of such transactions. Understanding the tax implications 

necessitates a comprehensive grasp of the procedures and norms associated with mergers and 

acquisitions, particularly regarding outbound, overseas, and inbound mergers. By delving into 

these distinctions, we can gain a clearer understanding of the tax complexities involved in these 

cross-border activities. 

It is crucial for companies embarking on cross-border mergers to not only comply with the 

regulatory requirements but also to proactively address the tax implications of such transactions. 

Proper tax planning and assessment are essential to mitigate potential financial risks and ensure 

compliance with the relevant tax laws and regulations. As such, engaging with experienced tax 

advisors and legal professionals can provide valuable insights and guidance throughout the merger 

process, helping companies navigate the intricate taxation landscape associated with cross-border 

mergers effectively. 

 

To understand the taxation procedure and norms of a merger or an acquisition, we have to first 

understand what Outbound, Overseas and Inbound mergers are. 

 

 

93   https://blog.ipleaders.in/the-role-of-taxation-in-cross-border-ma-an-analysis/ 
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Outbound mergers refer to mergers in which the resulting company is a foreign entity. This entails 

the acquisition of the assets and liabilities of the company by a foreign corporation, leading to the 

resulting entity being classified as a Foreign Company according to Indian laws. It's important to 

note that outbound mergers do not offer tax-neutrality during the implementation process. When 

capital assets are transferred in such mergers, they are subject to capital gains tax, both for the 

Foreign Companies involved and their shareholders. The imposition of capital gains tax is a 

significant consideration in outbound mergers, as it affects the financial implications for all parties 

involved. Consequently, foreign companies and shareholders must carefully assess and plan for the 

tax implications associated with outbound mergers to avoid any unforeseen financial burdens. 

Understanding the tax consequences of outbound mergers is crucial for companies engaging in 

such transactions to make informed decisions and accurately assess the overall financial impact of 

the merger. By being aware of the potential tax liabilities, companies can implement strategies to 

minimize tax exposure and maximize the benefits of the merger in compliance with applicable tax 

laws and regulations. 

 

In the hand of the Indian Companies: In the context of Indian companies, it is important to consider 

the implications of mergers and amalgamations on tax liabilities. When an Indian company acts 

as a transferor entity in a merger, it could potentially face capital gains tax obligations upon the 

transfer of its assets. However, in the scenario of an amalgamation involving two companies, the 

Indian company may not receive any consideration in return for the transfer, leading to an 

exemption from capital gains tax. 

 

The tax treatment shifts when we shift focus to the shareholders. Shareholders who realize capital 

gains from either a merger or an amalgamation are subject to taxation under the Income Tax Act, 

1961. Depending on the holding period of the shares, these gains may be classified as either long-

term or short-term capital gains, with tax implications appropriate to each category. 

 

Moreover, during the transition of employees, assets, liabilities, and licenses to a foreign entity as 

part of the merger or amalgamation, the resulting company may establish a presence in India as a 

permanent establishment classified under the category of a branch office. It is essential for 

companies to understand and navigate the tax implications and compliance requirements associated 

with such structural changes to ensure smooth and legal operations in the Indian market. 

 

Stamp Duty is a tax that is typically applied and must be paid on the legal document that facilitates 
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the merging of two or more companies, a process known as amalgamation. This tax is imposed in 

accordance with the Stamp Duty Act of the specific state where the transaction is taking place. It is 

an essential financial consideration that must be factored into the overall costs associated with such 

corporate restructuring. Stamp Duty rates can vary depending on the jurisdiction and the value of 

the transaction, making it crucial for companies to carefully assess and plan for this expense during 

the amalgamation process. Failing to account for Stamp Duty can result in unexpected financial 

burdens and potentially delay the completion of the amalgamation. Therefore, it is imperative for 

businesses to seek professional advice and guidance to ensure compliance with the relevant laws 

and regulations governing Stamp Duty in the context of company mergers. By proactively 

addressing Stamp Duty obligations and incorporating them into the financial planning of the 

amalgamation, companies can minimize risks and ensure a smooth and legally sound transition 

during the consolidation of their operations. 

 

1. Overseas mergers involve the acquisition of a company located in a different country by 

another company. This transaction may impact various stakeholders in the company's home 

country. For instance, consider a scenario where two organizations, one based in the UK and the 

other in the USA, merge while having shareholders and a key individual in India. Despite the 

absence of any physical assets in India, the presence of Indian shareholders raises certain 

implications. Generally, such mergers do not directly affect India nor incur tax liabilities within 

the country. Capital gains taxes on share transfers are typically not applicable unless the 

shareholder is considered a tax resident according to the Income Tax Act of 1961 or if the shares 

derive substantial value from Indian assets. In cases involving Indian tax residents, the tax liability 

is determined based on the fair value of the 
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shares received from the merged entity during the transaction. Thus, a merger with international 

elements may trigger taxation concerns when Indian residents are involved, highlighting the 

importance of understanding jurisdiction-specific regulations in cross-border transactions. 

 

2. Inbound mergers involve situations where a merger, acquisition, or takeover leads to an 

Indian company becoming a resident of India. These transactions can take the form of asset 

purchases or share purchases. Asset purchases can be structured as either a going-concern 

acquisition or individual asset purchases, with each scenario triggering specific considerations such 

as the calculation of capital gains tax and the assessment of stamp duty obligations to finalize the 

agreement. In the case of equity purchases, the valuation of the shares is conducted by a certified 

valuer who determines the fair value of the equity being acquired. This valuation process is 

instrumental in establishing the basis for calculating capital gains tax as stipulated by the provisions 

outlined in the Income Tax Act of 1961. It is crucial for all parties involved in these transactions to 

adhere to the regulatory requirements governing such transactions to ensure compliance and smooth 

execution. Regarding the execution of agreements for these inbound transactions, thorough due 

diligence processes are typically employed to assess the financial, legal, and operational aspects of 

the target company. This due diligence helps in identifying any potential risks or liabilities 

associated with the acquisition, providing greater clarity and informed decision-making before 

proceeding with the transaction. 

Moreover, post-transaction integration strategies play a vital role in effectively combining the 

operations and resources of the acquiring entity with the acquired Indian company. Successful 

integration efforts aim to achieve synergies, maximize operational efficiencies, and facilitate a 

seamless transition for all stakeholders involved. By focusing on comprehensive integration 

planning and execution, companies can harness the full potential of the merger or acquisition and 

unlock value for the combined entity in the Indian market. 

 

 

Currently, under the current provisions of the Income Tax Act (ITA), inbound mergers enjoy tax-

neutral treatment, signifying no additional tax implications for such transactions. To illustrate, the 

integration of two foreign entities, with the condition being the transfer of shares of an Indian 

entity, is deemed tax-exempt if the amalgamation satisfies specific predetermined requirements as 

outlined in Part 1. These conditions encompass certain criteria, such as ensuring that at least 25% 

of the shareholders of the merging foreign entity retain their shareholding in the resulting entity 

and warranting that such a transfer does not trigger capital gains tax in the jurisdiction where the 
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amalgamating foreign company is registered. However, in contrast, the absence of parallel tax 

neutrality regulations for outbound mergers within the ITA places a notable disadvantage on such 

transactions when compared to inbound mergers. 

Furthermore, the operational definitions surrounding outbound mergers aim to facilitate Indian 

companies in reshuffling their ownership structure and paving the way for broader access to 

international markets. Yet, the absence of accompanying tax neutrality clauses heightens the 

disparities between inbound and outbound mergers. Moreover, additional concerns may arise 

regarding the establishment of a permanent presence for the resultant foreign company in instances 

of outbound mergers. This raises the importance of carefully assessing the tax implications and 

legal ramifications associated with both inbound and outbound merger transactions to ensure 

compliance with regulatory frameworks and mitigate any potential risks that may emerge due to 

the differing tax treatments. 

 

Moreover, section 234 of the Companies Act, 2013 allows cross-border mergers without any 

mention of cross-border demergers, indicating a gap in the current legislative framework. 

However, it is important to note that while the Companies Act, 2013 may not explicitly address 

cross-border demergers, other laws and regulations play a role in governing such transactions. For 

instance, the Income Tax Act, 1961 provides for tax-neutrality for the transfer of shares for a 

consideration of an Indian Company in the transaction of demergers between two foreign 

companies. This provision under the Income Tax Act, 1961 ensures that the tax implications of 

such transactions are minimized, promoting a favourable environment for cross-border business 

activities. 

Furthermore, the absence of specific provisions for cross-border demergers in the Companies Act, 

2013 may necessitate companies to adhere to international laws and guidelines governing such 

transactions. In this 
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context, understanding the legal implications of cross-border demergers becomes crucial for 

companies engaging in global business operations. 

In conclusion, while the Companies Act, 2013 may not explicitly address cross-border demergers, 

it is essential for companies to consider the broader legal landscape and implications when 

undertaking such transactions. By aligning with relevant laws and regulations, companies can 

navigate cross-border demergers effectively and ensure compliance with the applicable legal 

framework. 

 

 

4.2.1 In-depth analysis of Inbound, Outbound Mergers and Demergers INBOUND 

MERGER: 

Inbound mergers, a pivotal aspect of corporate transactions, primarily involve a scenario where a 

foreign entity assimilates into an Indian company. This strategic movement signifies a significant 

shift in ownership structure, potentially encompassing a diverse mix of foreign stakeholders, Indian 

shareholders, or a hybrid amalgamation of both. The resultant entity arising from this harmonious 

integration emerges as a purely Indian-owned and operated enterprise. Among the various facets 

that merit attention in the context of inbound mergers, prominently featured is the intricate web of 

tax implications. Understanding the intricacies of tax structuring becomes paramount in 

navigating the complexities associated with post-merger corporate governance. A comprehensive 

elucidation of the tax dynamics is articulated through the comprehensive analysis of a practical 

case study, shedding light on the multifaceted implications and strategic considerations that 

underpin the realm of inbound mergers. 

In essence, the symphony of an inbound merger not only delineates a legal and operational 

confluence but also provides a profound insight into the overarching implications for both 

domestic and international stakeholders. The strategic realignment that unfolds post-merger 

underscores the transformative potential of amalgamating diverse corporate entities under a 

singular Indian identity. 

Through a meticulous examination of the legal framework, operational intricacies, and financial 

implications, the impact of inbound mergers on the corporate landscape emerges as a compelling 

narrative that underscores the symbiotic relationship between national and international business 

entities. In traversing the terrain of inbound mergers, a nuanced understanding of regulatory 

compliance, corporate governance norms, and fiscal obligations becomes indispensable in ensuring 

a seamless and successful merger transition. 
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CASE STUDY: 

 

 

Facts: 

 

 

There is a specific group of shareholders who are the proud owners of an Indian company known 

as IC. This Indian company, IC, in turn, has ownership of a foreign company referred to as FC. It 

is noteworthy that the foreign company, FC, is devoid of any actual operational activities and 

primarily holds cash assets. The overarching objective of FC is to effectively repatriate the cash 

assets back into the Indian Company, IC. Presently, FC is faced with a pivotal decision, 

bifurcated into two distinct options for its course of action. The first option on the table is to 

distribute a dividend to IC, while the second option involves merging with IC. Delving further 

into the ramifications of the first option, in case FC opts to pay-out a dividend to IC, it triggers 

the application of Section 115BBD of the Income Tax Act, 1961 (ITA). This particular 

section, 115BBD of ITA, has been instituted to outline a favourable tax rate framework concerning 

dividends received by an Indian company from a foreign entity, specifically when the Indian 

company possesses 26% or more nominal value of share capital in the foreign company in 

question. 

Under the provisions of Section 115BBD, dividends that are received by an Indian entity from a 

foreign company in which the Indian entity owns 26% or more nominal value of the equity share 

capital attract taxation at a uniform rate of 15%, subject to surcharge and cess as may be applicably 

imposed. As a direct consequence of this stipulation, the total dividend amount, sans any 

deductions relating to expenditure or 
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allowances, becomes subject to the flat tax rate of 15% for the recipient Indian company. 

Noteworthy is the fact that the erstwhile Dividend Distribution Tax (DDT) has been effectively 

eliminated, reshaping the tax landscape within this purview. 

 

 

One critical factor to consider is the integration of FC into IC, with significant financial 

implications. This process will lead to a consolidation of the entire cash reserves previously 

recorded on FC’s balance sheet now being transferred to IC's financial records. The transition is 

especially notable as IC is the parent company possessing full ownership, holding 100% of the 

shares in FC, solidifying their relationship as the latter operates as the subsidiary under IC's 

corporate umbrella. As a natural consequence of this alignment, there will be an issuance of shares 

as part of the restructuring, which triggers specific provisions and regulations to come into effect. 

The merger between FC and IC signifies more than just a financial realignment; it represents a 

strategic move towards further integration and synergy between the two entities. Through this 

transition, a seamless flow of resources and assets from FC to IC is achieved, streamlining 

operations and optimizing the overall financial landscape. By consolidating their financial reserves 

under IC's balance sheet, the combined entity empowers itself with a stronger financial foundation 

and a more robust capital structure, poised for sustainable growth and strategic investment 

opportunities. 

Moreover, the alignment of FC as a subsidiary under IC's ownership enhances the parent 

company's operational control and strategic decision-making capabilities. With full ownership, IC 

gains greater influence over FC's operational policies and direction, allowing for more coordinated 

initiatives and strategic planning to maximize efficiency and profitability. The comprehensive 

consolidation of cash reserves further solidifies the financial position of IC, enhancing its capacity 

to leverage resources, pursue new growth avenues, and weather potential market challenges 

effectively. Additionally, the issuance of shares as part of the merger and restructuring process 

embodies a significant step towards enhancing the equity structure and capitalization of the 

combined entity. Through the issuance of shares, the organization can raise additional capital and 

enhance its financial flexibility, enabling it to pursue ambitious growth strategies, undertake 

strategic acquisitions, and invest in innovative ventures to drive long-term value creation. This 

strategic move not only strengthens the financial foundation of the entity but also positions it as a 

formidable player in the market, capable of seizing emerging opportunities and navigating 

dynamic market conditions with agility and resilience. 

In conclusion, the integration of FC into IC marks a transformative phase in the financial landscape 
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of both entities, paving the way for enhanced operational efficiency, strategic alignment, and 

sustainable growth prospects. By consolidating their resources, streamlining operations, and 

optimizing their financial structure, IC and FC are poised to emerge as a synergistic powerhouse, 

empowered with a robust foundation and a strategic vision to capitalize on future opportunities 

and drive enduring value creation in a dynamic and competitive business environment. 

 

 

Section 56(2)(x) of the Income Tax Act (ITA), which pertains to deemed gift provisions, addresses 

a scenario where an investing company (IC) acts as the parent entity of another company (FC) and 

refrains from providing any payment to FC due to its direct shareholding in FC. When considering 

the concept of amalgamation as outlined in Section 2(1B) of the ITA, it is stated that all assets and 

liabilities of the merging company shall seamlessly transition to the amalgamated entity. 

Consequently, upon amalgamation, all the assets and liabilities of FC would automatically become 

the responsibility of IC, establishing a tax-neutral amalgamation. This tax neutrality is crucial, 

especially if the transaction falls under the purview of Section 47(vi) of the ITA, dealing with 

capital gains taxation, wherein exemptions under Section 56(2)(x) would be applicable. Moreover, 

Section 2(22)(a) of the ITA focuses on the concept of deemed dividends where any asset 

distribution from a company to its shareholders is deemed as a dividend for the shareholders. In 

the case of FC merging with IC, the accumulated profits embedded in FC's assets should not be 

construed as deemed dividends owing to the amalgamation process. Likewise, Section 2(24)(iv) 

of the ITA deals with deemed income, specifying that any benefit or value received by 

shareholders would be considered taxable income. However, in the context of IC receiving shares 

from FC without consideration due to the amalgamation process, such a transaction would not fall 

under the classification of deemed income. It is worth noting that this inbound merger, abiding 

by various provisions of the ITA such as Section 47 and 



1. 

 

 

56(2)(x), ultimately enjoys the benefit of tax neutrality, safeguarding both the investing company 

and the amalgamated entity. 

To summarise, we can say that the tax implications of an inbound merger, particularly in the realm 

of ITA provisions concerning deemed gifts, dividends, and income, underscore the significance of 

tax neutrality and exemptions under the law to ensure a seamless and fair transition for the 

involved entities. 

 

OUTBOUND MERGER: 

 

In the context of an Outbound merger, which involves an Indian company merging with a foreign 

company to create a new foreign entity, it is essential to delve into the tax implications that arise 

from such a corporate manoeuvre. Through a detailed examination of a specific case study, we can 

elucidate the multifaceted aspects and consequences related to the tax implications of an outbound 

merger. 

When an Indian company engages in an outbound merger with a foreign entity, a complex 

interplay of tax considerations comes into play. These considerations encompass various aspects 

such as cross-border tax laws, transfer pricing regulations, and the structuring of the merger to 

optimize tax efficiency while ensuring compliance with the legal framework of both jurisdictions 

involved. Furthermore, exploring the practical application of tax laws and regulations in the 

context of outbound mergers can shed light on the challenges and opportunities that companies 

face when navigating the intricate landscape of international taxation. By examining real-world 

scenarios and the outcomes of various outbound merger transactions, a comprehensive 

understanding of the tax implications can be developed. Moreover, by delving into the nuances of 

tax planning strategies and the implications of double taxation agreements between countries, a 

comprehensive analysis of the tax implications of outbound mergers can offer valuable insights for 

businesses looking to expand globally through such strategic transactions. 

In conclusion, a thorough examination of the tax implications of outbound mergers through a 

detailed case study provides a holistic perspective on the complexities involved in such 

transactions and the importance of strategic tax planning in facilitating successful mergers and 

acquisitions on a global scale. 

 

 

CASE STUDY: 
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Facts: 

 

 

In the scenario discussed, it should be noted that there exists a particular group of Indian 

shareholders who possess ownership of a well-established manufacturing company, commonly 

referred to as "MC," located in India. Similarly, in a distinct setting, there is a separate group of 

foreign shareholders who hold ownership of a foreign entity named "FC," situated outside the 

boundaries of India. Looking ahead, there are strategic plans underway for the merger between 

the aforementioned MC and a foreign counterpart, leading to a significant restructuring in the 

corporate landscape. Following this proposed merger, the foreign entity, FC, is intended to allocate 

shares to the Indian shareholders who currently hold ownership in MC. The allotment of shares in 

this manner signifies a pivotal step in the consolidation process, indicating a form of mutual 

exchange in the ownership structure post-merger. 

It is important to delve into the regulatory aspects surrounding such cross-border mergers, 

especially in the context of outbound scenarios involving Indian companies merging with foreign 

entities. Under pertinent regulations, such as Regulation 5(3) of the Cross-Border Merger 

Regulations, 2018, it is stipulated that the residual office remaining within Indian borders post-

merger shall be construed as a branch office. This categorization triggers a sequence of compliance 

requirements mandated by the Foreign Exchange Management Act (FEMA), thereby ensuring 

adherence to regulatory provisions governing foreign exchange transactions. Despite the 

procedural implications of such mergers, it is imperative to acknowledge the constraints posed by 

FEMA regulations concerning the operations of a Foreign Company Branch Office within India. 

Notably, FEMA regulations explicitly prohibit Foreign Company Branch Offices from engaging in 

manufacturing activities on Indian soil, presenting a notable restriction on industrial operations. 

Consequently, in light of these regulatory restrictions and operational limitations, the prospects of 

the Foreign Company opting to establish its manufacturing arms or production units within India 

appear to be 
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constrained. The regulatory environment, shaped by FEMA provisions and the inherent limitations 

on manufacturing activities by Foreign Company Branch Offices in India, presents a challenging 

dynamic that influences strategic decisions regarding industrial operations and expansion 

initiatives in the Indian market. 

 

The tax implications in an outbound merger are the following: 

 

 

First and foremost, it must be duly noted that the proposed merger is poised to have tax 

implications that transcend the two entities involved, namely a manufacturing company and its 

shareholders. Within this merger framework, the manufacturing company (MC) is slated to 

transfer its capital assets over to the acquiring firm (FC), thereby triggering potential tax 

ramifications for FC as the Successor Company to MC. Additionally, the shareholders of FC may 

find themselves subject to taxation as well. These potential tax obligations are underscored by a 

significant judicial precedent, as elucidated in the case of Commissioner of Income-Tax v. Mrs. 

Grace Collis (2001) 48 ITR 323 (SC), where the Supreme Court expounded that the 

extinguishment of shares tantamount to a transfer as per the provisions of Section 2(47) of the 

Income Tax Act. Consequently, any shares received subsequent to such extinguishment are liable 

for taxation as capital gains, portending a tax liability both for FC as the successor entity and its 

shareholders. Moreover, it is prudent to highlight the lacuna in the legislative landscape, as the 

absence of a specific provision ensures a lack of tax neutrality for outbound mergers. This 

regulatory void engenders a host of prospective implications for the operations in India. 

Specifically, the Indian operations of MC are poised to be categorized as a permanent 

establishment within the Indian jurisdiction, placing FC squarely within the ambit of a 

significantly higher tax bracket with regard to profits emanating from said permanent 

establishment. This dichotomy in tax rates vis-a-vis an Indian manufacturing entity underscores 

the pivotal fiscal considerations that the parties involved must take cognizance of in the ensuing 

operational trajectory. 

 

DEMERGER: 

 

A demerger is a strategic corporate manoeuvre that involves the separation of a specific part or 

business unit of a company and transferring it to a different entity, typically another company, 

resulting in the creation of separate standalone businesses that operate independently of each other. 
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This process is often pursued by companies seeking to streamline their operations, capitalize on 

specific market opportunities, or enhance their overall flexibility and agility in response to 

changing business dynamics. 

Demergers can take different forms, such as spin-offs, split-offs, or carve-outs, depending on the 

specific objectives and circumstances of the companies involved. Spin-offs involve creating a new 

independent company, usually through the distribution of shares to existing shareholders, allowing 

the separated entity to operate autonomously. Split-offs, on the other hand, entail offering existing 

shareholders the choice to exchange their shares in the original company for shares in the new 

entity, enabling a clear delineation of ownership and management between the two entities. Carve-

outs involve the sale or distribution of a specific business unit or division to create a distinct entity 

with its own management and financial structure. By undergoing a demerger, companies can focus 

on optimizing the performance of their core businesses, unlocking hidden value, and pursuing 

growth opportunities that may have been constrained within the original organizational structure. 

In addition, demergers often result in improved transparency and accountability, as each entity is 

responsible for its own operations, financial results, and strategic direction, fostering a greater 

sense of ownership and alignment among stakeholders. Ultimately, demergers can be a valuable 

tool for companies to enhance their competitiveness, adapt to market changes, and create sustainable 

long-term value for their shareholders and other stakeholders. 

 

 

CASE STUDY: 

 

 

Facts: 
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I Indian company (“IC”) is a publicly listed entity that maintains full ownership, to the extent of 

100%, of a foreign counterpart known as the foreign company (“FC”). This foreign company 

(“FC”) in turn exercises complete ownership over yet another foreign corporation named the 

foreign company 2 (“FC2”). An interesting transaction took place involving the direct demerger 

of a distinct business operation from FC2, resulting in its integration back to IC. 

The significant legal development arose in 2019 at the NCLT based in Ahmedabad, specifically 

within the proceedings of a case involving Sun Pharmaceutical Industries Ltd., numbered as 

38/NCLT/AHM/2019. In this legal context, the NCLT ruled regarding the interpretation of 

Sections 230-232 of the Companies Act, 2013 concerning the application of Section 234 of the 

Act. The key interpretation arising from this case established that the traditional understanding of 

mergers and amalgamations need to include demergers within its scope. This nuanced 

interpretation effectively allows for demergers to occur directly from a foreign entity to an Indian 

company, paving the way for more diverse and flexible corporate restructuring strategies within 

the legal framework of Indian business operations. 

 

 

The tax implications are the following: 

 

 

The demerger arrangement from FC2 to IC is structured in a way that qualifies as a tax-neutral 

demerger under Section 2(19AA) of the ITA. This section defines demerger as a process where 

the properties and liabilities of a specific undertaking are transferred to an Indian company (IC), 

and at least 75% of the shareholders of the demerging company (FC2) become shareholders of the 

resulting company (IC). Identifying FC2 as the demerging entity and IC as the resulting company 

is crucial for the application of relevant tax provisions. An essential provision to consider in this 

demerger is Section 47(vi)(b) of the ITA, which deems any transfer of capital assets to IC as 

exempt from capital gains tax, regardless of whether the transfer falls within the purview of Section 

2(19AA)'s demerger definition or not. This exemption is justified by the absence of Indian assets or 

income attributable to FC2 at the time of the demerger, reinforcing the tax- neutral nature of the 

transaction. Moreover, Section 56(2)(x) of the ITA establishes guidelines for situations where 

consideration is received without the issuance of shares or at an inadequate value. In such cases, 

the receipt of property may be deemed a gift in the recipient's hands, like IC in this instance. 

However, if the demerger qualifies as tax-neutral, Section 56(2)(x) provides an exemption for IC 

from being taxed on such receipt, even if the consideration is deemed inadequate. 
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Conversely, if the demerger is not tax-neutral, it falls outside the scope of Section 56(2)(x) since 

the transfer of the undertaking does not align with the provision's definition of property. This 

highlights the importance of analysing the tax implications based on the demerger's classification. 

With the recent abolition of the Dividend Distribution Tax (DDT), any arrangement resembling a 

dividend under Section 2(22)(a) of the ITA will now be subject to taxation in the hands of IC. It's 

crucial to note that the provisions of Sections 2(22)(a) and 2(22)(iv) will remain applicable even in 

scenarios where the demerger is deemed tax-neutral, underscoring the ongoing relevance of these 

tax provisions in corporate restructuring processes. 

 

 

4.2.2 Other Potential Tax Problems 

 

GAAR: 

 

The General Anti Avoidance Rule ("GAAR") in India is a significant anti-tax avoidance law that 

has been introduced to address the pressing issues related to tax evasion and prevent tax leaks 

within the country. GAAR serves as a critical mechanism aimed at combating aggressive tax 

planning strategies, particularly in scenarios involving mergers and acquisitions (M&A) and 

cross-border transactions, where the primary intent is to circumvent tax obligations. Enshrined 

under Chapter X-A Section 95 of the Income Tax Act ("ITA"), GAAR empowers authorities to 

identify and potentially label certain arrangements as impermissible avoidance arrangements 

("IAA") if they deem them to be in violation of the law. By doing so, GAAR acts as a safeguard 

to ensure that taxpayers cannot exploit loopholes or engage in transactions that are solely 

designed to evade taxes. 
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When GAAR is invoked, it triggers a cascade of tax implications that are outlined in Section 98 

of the ITA. These implications are crucial for taxpayers to understand, as they directly impact the 

financial outcomes of their actions. With GAAR in place, individuals and entities are compelled 

to adhere to the spirit of tax laws and regulations, fostering a more transparent and compliant tax 

environment in India. In summary, GAAR represents a pivotal development in India's tax 

landscape, serving as a potent tool in the fight against tax avoidance and ensuring that all 

taxpayers fulfil their fiscal responsibilities ethically and lawfully. Through its provisions and 

implications, GAAR acts as a deterrent for those contemplating aggressive tax avoidance 

schemes, thereby promoting a fair and equitable tax regime for all stakeholders involved in 

economic activities within the country. 

 

 

In the realm of tax regulations, the implementation of General Anti-Avoidance Rules (GAAR) plays 

a pivotal role in thwarting strategies aimed at circumventing tax obligations. GAAR serves as a 

safeguard, detecting and addressing any attempts to exploit loopholes in tax laws for undue 

advantages. This involves a range of measures, such as denying tax benefits to specific 

arrangements, scrutinizing the structure and substance of transactions, and potentially disregarding 

certain elements or participants within an arrangement. Key actions taken under GAAR may 

include re-characterizing transactions, redistributing income and expenses, or even reallocating the 

residence status of entities involved. 

The application of GAAR is not limited to a single jurisdiction, as various countries worldwide 

have embraced this framework to combat tax avoidance. Among the countries that have adopted 

GAAR are the UK, France, Germany, The Netherlands, Belgium, Canada, China, Singapore, Italy, 

South Africa, Kenya, and Australia. Consequently, entities engaging in cross-border mergers and 

acquisitions must navigate these stringent provisions to ensure compliance and transparency in 

their financial dealings. It is imperative for stakeholders involved in such transactions to prioritize 

a thorough understanding of GAAR guidelines to mitigate potential risks and ensure adherence to 

regulatory standards. Adherence to GAAR principles is crucial to maintaining regulatory 

compliance and fostering a climate of fairness and integrity in international business operations. 

 

TAXABILITY OF INDIRECT SHARES TRANSFER: 

 

Where a foreign company transfers shares to another organization and the value of those shares is 

primarily derived from assets situated in India, the capital gains arising from this transaction fall 
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within the purview of Income Tax regulations in India. This means that the profit made from the 

transfer will be subject to taxation by Indian authorities. Moreover, any payments made in 

exchange for these shares would also be subject to Indian withholding tax (WHT), which is a 

mechanism for ensuring tax compliance on such transactions. The determination of whether the 

value of shares from a foreign company is significantly influenced by assets in India is crucial in 

this context. Specifically, if the value of the Indian assets amounts to at least INR 100 million and 

represents a minimum of 50% of the total asset value of the foreign entity, then it is deemed that 

the shares are substantially linked to Indian resources. This connection to Indian assets triggers 

the applicability of tax regulations on the capital gains from the share transfer under Indian law, 

emphasizing the importance of accurately assessing the source and value of such assets in cross-

border transactions. 

 

 

THIN CAPITALIZATION: 

 

India introduced thin capitalization provisions with effect from 1 April 2017 to prevent excessive 

interest deductions for Indian companies and permanent establishments (PE) of foreign 

companies. These rules aim to limit the total interest deduction to 30 per cent of earnings before 

interest, taxes, depreciation, and amortization (EBITDA). It is important to note that the 

regulations also extend to debt issued or guaranteed (including implicit guarantee) by non-resident 

associated enterprises, thus ensuring a comprehensive approach to curbing excessive leveraging. 

Furthermore, any interest that is disallowed under these provisions can be carried forward for up 

to 8 years, providing companies with the opportunity to offset these disallowed expenses in future 

tax periods. This carry forward provision is designed to facilitate better tax planning and ensure 

that companies are not unduly burdened by the initial restrictions on interest deductions. However, 

it is essential to adhere to the cap of 30 
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per cent even in future years to maintain tax compliance and prevent any potential misuse of the carry 

forward mechanism. 

Overall, these thin capitalization rules serve as a prudent measure to promote fiscal discipline and 

prevent the erosion of the tax base through excessive interest deductions. By establishing clear 

guidelines on interest deductibility and carry forward provisions, the Indian tax authorities seek to 

strike a balance between allowing legitimate business financing practices and safeguarding against 

tax avoidance strategies that exploit disproportionate debt structures. Compliance with these 

regulations is crucial for all entities subject to Indian tax jurisdiction to manage their financial 

affairs responsibly and contribute to a sustainable tax ecosystem that supports economic growth 

and stability. 

 

 

 

4.2.3 Managing tax risks in Cross-Border mergers and Acquisitions 

 

The Indian government has taken significant strides to enhance the regulations and procedures 

surrounding cross-border mergers and acquisitions within the country, with a specific focus on 

fostering a tax-efficient and investor-friendly climate. Despite these efforts, various tax-related 

challenges persist, posing substantial obstacles to such transactions. Some of the key tax risks that 

are prevalent in India include issues such as the imposition of withholding tax obligations on the 

buyer when remitting the transaction amount to a non- resident seller whose gains are deemed 

taxable in the country. Moreover, buyers may find themselves categorized as agents of non-

resident sellers under section 163 of the applicable legislation, potentially triggering assessments 

on behalf of the non-resident parties. Additionally, there is a risk that assets transferred by a seller 

facing unresolved tax liabilities or pending legal proceedings could be invalidated under section 

281 of the Income-tax Act under specific circumstances. To address these looming risks and 

potential liabilities, parties often opt for indemnification agreements, wherein they mutually 

protect each other from the aforementioned risks as per the terms of the agreement. These risk-

mitigation measures play a crucial role in safeguarding the interests of all parties involved in cross-

border mergers and acquisitions, ensuring a smoother and more secure transactional process 

overall. 

 

The taxation implications surrounding inbound and overseas mergers are readily apparent right 

from the initial stages of the process. Understanding the intricacies of the obligations that need to 
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be fulfilled and the subsequent tax liabilities that arise during both inbound and overseas mergers 

is fundamental. It is relatively straightforward to comprehend the implications of these 

transactions. However, the scenario becomes more intricate when dealing with outbound mergers 

due to the limited availability of exemptions. In an outbound merger scenario, there is a notable 

transfer of value and potential future profits from an Indian entity to a foreign jurisdiction. As a 

result, achieving tax-neutrality in an outbound merger under current Indian laws seems 

unattainable unless specific contingencies are introduced within the legal framework. The 

approval for an outbound merger must be obtained from the Reserve Bank of India (RBI), and 

compliance with regulations such as the Foreign Exchange Management Act (FEMA) and the 

liberalized Remittance Scheme is crucial. The extensive due diligence requirements and various 

certifications necessary for outbound mergers make the entire process cumbersome. It is evident 

that Indian tax laws are more oriented towards facilitating inbound mergers rather than outbound 

mergers. To address this imbalance, there is a pressing need for the government to revisit and 

revise the existing procedures and provisions governing outbound mergers to ensure clarity, 

fairness, and compliance with international standards. 

 

4.3 Recent Tax Developments in India and their possible Impact on the transfer of 

business 

 

 

Recent tax changes announced in February 2021 are set to have significant implications on various 

aspects of business transactions, affecting both domestic and international operations. One notable 

adjustment pertains to the treatment of goodwill in businesses which will no longer be considered 

a depreciable asset for tax purposes. This means that tax depreciation will not be available for 

goodwill, and the amount paid for acquiring the goodwill will be factored into the overall cost of 

acquisition. However, any depreciation previously claimed will be subtracted from the new cost 

basis. 
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Furthermore, the taxation framework governing the transfer of business undertakings for lump 

sum consideration has also been revised. Previously deemed non-taxable when involving 'non-

monetary consideration,' such transfers will now fall under the purview of slump sale taxation 

following the recent regulatory changes. Moreover, Double Tax Avoidance Agreements will now 

include provisions for Foreign Institutional Investors, albeit subject to specific conditions to avail 

the benefits.94 

Additionally, the recent amendments have introduced exemptions for dividend payments made by 

Special Purpose Vehicles (SPVs) to Real Estate Investment Trusts (REITs) and Infrastructure 

Investment Trusts (InvITs) from withholding taxes. This will offer welcome relief to buyers who 

typically face such tax obligations. Other alterations include a reduction in the time limit for tax 

assessment, now shortened to three years from the previous span of 4-6 years, indicating a more 

stringent regulatory environment. 

 

  5. Regulatory Considerations in Cross-Border Mergers and Acquisitions

  

 

 

5.1 Antitrust and Competition Laws in Cross Border M&A 

 

Cross-border mergers and acquisitions (M&A) represent a complex progressive stage in the global 

economic landscape, prompting a meticulous examination of antitrust and competition laws across 

various jurisdictions. These laws, intricately woven into the fabric of modern commerce, serve as 

vital safeguards against anti-competitive practices, monopolistic tendencies, and a potential 

erosion of fair market competition, thereby upholding the fundamental principles of a level playing 

field and consumer welfare. 

The process of orchestrating cross-border M&A transactions demands a sophisticated 

understanding and adherence to the multifaceted regulatory framework governing global business 

interactions. As entities from diverse geographical locations converge to explore partnership 

opportunities or strategic consolidations, the intricate web of antitrust regulations becomes a 

pivotal focal point. Such regulations are not mere legal hurdles but rather essential pillars of a 

robust market ecosystem, orchestrated to champion innovation, ensure market pluralism, and 

protect the rights and choices of end consumers. 

 



1. 

 

 

The significance of upholding antitrust and competition laws in cross-border M&A endeavours 

transcends mere statutory compliance; it embodies a commitment to fostering a healthy, 

sustainable business environment where competitive dynamics flourish and market distortions are 

kept in check. By meticulously aligning strategic objectives with legal imperatives, merging 

entities can avoid the pitfalls of excessive market concentration, collusion, or other practices that 

may subvert the ethos of fair competition. 

Consequently, the journey towards a successful cross-border M&A deal is intricately entwined 

with proactively engaging with antitrust authorities, legal counsel, and regulatory experts to 

navigate the nuances of jurisdictional variations. This proactive approach not only mitigates risks 

but also underscores a dedication to operating ethically within a broader societal framework, 

reinforcing trust and integrity in the business ecosystem. 

 

In essence, the careful consideration of antitrust and competition laws in the context of cross-

border M&A transactions serves as a testament to a conscientious commitment to upholding the 

principles of transparency, market efficiency, and ethical business conduct. By embracing the 

inherent challenges and complexities of regulatory compliance, merging entities can pave the way 

for sustainable growth, market resilience, and enduring value creation on a global scale. 

 

Antitrust scrutiny is a vital process conducted by regulatory bodies to carefully review and analyse 

cross- border mergers and acquisitions, with a primary focus on evaluating their potential impact 

on market competition. This scrutiny involves a comprehensive analysis of various factors, 

including but not limited to market shares, entry barriers, and the likelihood of coordinated 

behaviour among market players. The 

 

 

 

94    http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Taxation_of_Cross_Border_M-A_-

_A_paradigm_shift-.pdf 

http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Taxation_of_Cross_Border_M-A_-_A_paradigm_shift-.pdf
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ultimate objective behind these evaluations is to safeguard against mergers that could significantly 

reduce competition levels or establish monopolistic market conditions. Moreover, in situations 

where certain transactions raise concerns regarding antitrust issues, regulatory authorities may 

consider approving them subject to specific exemptions or remedies. This could entail imposing 

conditions on the merging parties, such as requiring the divestiture of particular assets or 

operations, in order to maintain a fair and competitive market environment within the affected 

sectors. 

Additionally, given the increasingly global landscape of numerous M&A deals, international 

cooperation among antitrust authorities from diverse jurisdictions plays a pivotal role. This 

collaborative approach often involves the exchange of information, coordinated reviews of 

transactions, and the pursuit of mutual enforcement of remedial measures to address potential 

anticompetitive practices effectively. 

 

An illustrative case highlighting the significance of antitrust scrutiny is the Airbus-Boeing merger 

proposal. This high-profile transaction involving two major contenders in the aerospace arena 

attracted substantial attention from regulatory bodies due to concerns surrounding the 

consolidation of market power. The rigorous scrutiny and analysis conducted helped ensure that 

the merger did not result in any form of anti- competitive dominance, underscoring the 

significance of thorough antitrust evaluations in safeguarding market integrity and fair 

competition practices. 

 

 

5.2 Securities Regulation and Disclosure Requirements in Cross-Border Mergers and 

Acquisitions 

 

In the realm of cross-border Mergers and Acquisitions (M&A), meticulous adherence to securities 

regulations and disclosure requirements stands as a critical cornerstone. These regulatory 

provisions exert overarching control on the issuance and trading of securities, placing paramount 

importance on their compliance, particularly when transactions involve publicly traded firms. 

Upholding transparency and furnishing precise information to stakeholders constitute cardinal 

principles of securities law, fostering a robust and ethical market environment. 

 

Within the sphere of disclosure obligations, companies undertaking M&A engagements bear the 
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responsibility of unveiling all material information capable of influencing investment decisions 

significantly. This encompasses the disclosure of financial statements, risks inherent within the 

transaction, and any potential conflicts of interest to ensure that stakeholders are well-informed. 

Noteworthy emphasis is placed on timeliness in such disclosures, necessitating the prompt 

dissemination of information to avert informational asymmetries among investors that could 

potentially lead to market distortions. Moreover, companies are often mandated to adhere to 

continuous disclosure requirements, obligating them to provide regular updates on material 

developments throughout the M&A process, thereby upholding transparency and preserving 

stakeholder confidence. Delving into the realm of insider trading regulation, securities laws are 

crafted to thwart the practice of insider trading, where individuals harbouring non-public 

information about an M&A transaction exploit this knowledge for personal gain or to the detriment 

of other investors. To this end, companies frequently impose restrictions on trading activities 

through the implementation of designated "trading windows," which restrict insiders such as 

executives and employees from engaging in securities transactions during critical junctures like 

M&A negotiations to safeguard against illicit trading practices. 

 

Further, the regulatory oversight extends to the governance of proxy statements and prospectuses 

within the context of M&A transactions. Proxy statements are instrumental in furnishing 

shareholders with vital information concerning topics slated for discussion and voting at 

shareholders' meetings, notably including the ratification of M&A agreements. Similarly, in 

instances where new securities are issued as part of the M&A deal, prospectuses become 

indispensable tools for potential investors, offering detailed insights into the securities being 

proffered to facilitate informed decision-making. Navigating the landscape of cross- border M&A 

poses distinct challenges, demanding a deft approach to harmonize varied regulatory paradigms. 

Companies engaging in cross-border M&A must adeptly manoeuvre through differing regulatory 

frameworks, striving to align these requirements to the standards of multiple jurisdictions to 

ensure regulatory compliance and operational synchronization on a global scale. 
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In the realm of translation and interpretation, it becomes imperative to facilitate effective 

communication by employing various languages when disseminating pertinent disclosure 

documents. The significance of ensuring precise and uniform translation across these multiple 

languages cannot be overstated, as it acts as a safeguard against potential misinterpretations that 

could lead to misunderstandings or confusion among diverse audiences. By meticulously crafting 

translations that accurately convey the original content, organizations can enhance transparency 

and accessibility for individuals whose primary language may not align with the source material. 

This attention to detail serves as a cornerstone in fostering clear and meaningful communication, 

bridging linguistic barriers and promoting inclusivity within a globalized society. 

Moreover, the meticulous translation process plays a crucial role in upholding the integrity and 

credibility of the information being shared, instilling trust and confidence in the readership. 

Consistency in translation also aids in maintaining coherence and cohesion across different 

language versions, ensuring that the core message and nuances of the documents remain intact 

regardless of the linguistic medium. In essence, the role of accurate and consistent translation in the 

context of disclosure documents transcends mere language proficiency; it underscores a 

commitment to effective cross-cultural communication, mutual understanding, and ultimately, the 

preservation of clarity and integrity in information exchange. 

 

• Case Example: The AB InBev-SABMiller Merger95 

 

The merger between global brewing giants AB InBev and SABMiller marked a significant 

milestone in the realm of M&A transactions, standing out as one of the largest deals ever executed. 

This monumental union of two industry powerhouses drew the attention of securities regulators 

worldwide, who closely monitored the proceedings due to the sheer magnitude and international 

complexity of the merger. Ensuring strict adherence to securities regulations and the meticulous 

disclosure of pertinent information emerged as pivotal elements crucial to the seamless execution 

and ultimate success of this monumental deal. The regulatory scrutiny surrounding the merger 

underscored the importance of transparent communication and meticulous compliance with legal 

frameworks governing such high-stakes transactions, contributing to the meticulous planning and 

execution needed to navigate the intricate legal landscape while preserving the integrity and 

reputation of all parties involved. 

 

 

5.3 Tax Implications and Treaties in Cross-Border M&A 
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Cross-border Mergers and Acquisitions (M&A) necessitate a thorough analysis of the intricate tax 

considerations that exert a significant influence on both the structuring and the ultimate success 

of the transaction. Indeed, grasping the full scope of the tax implications proves to be vital in the 

pursuit of optimizing financial outcomes as well as guaranteeing adherence to tax laws in diverse 

jurisdictions. Moreover, it is imperative to acknowledge that bilateral tax treaties emerge as 

invaluable resources in international M&A dealings, providing essential frameworks for 

navigating the complexities surrounding income treatment, withholding taxes, and various other 

tax-related aspects. By delving into these nuanced tax considerations with meticulous attention to 

detail, stakeholders can proactively enhance the likelihood of favourable financial results and 

ensure seamless compliance with multifaceted tax regulations inherent in cross-border M&A 

scenarios. 

 

These tax implications can manifest in various forms, spanning Capital Gains Taxes, where the sale 

of assets or shares in an M&A deal may trigger varying tax rates determined by each jurisdiction 

and the holding period of the assets. Transfer Pricing also plays a critical role, necessitating that 

asset transfers within the M&A process adhere to arm's length standards to meet transfer pricing 

regulations and ensure fair market conditions. Furthermore, attention must be given to Interest 

Deductibility restrictions, as tax laws might limit the deductibility of interest on debt utilized for 

acquisition financing, thus affecting the financial structuring of the deal. Delving deeper, 

understanding Loss Utilization rules is paramount for optimizing the tax position of the merged 

entity - knowledge of how to leverage tax attributes like carry forward losses can significantly 

 

95 https://www.freshfields.com/en-gb/capabilities/case-studies/ab-inbev-case-study/ 
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impact the overall tax profile post-merger. In essence, a comprehensive grasp of these 

multifaceted tax considerations is vital for navigating the intricate web of cross-border M&A tax 

landscapes effectively. 

 

• Tax Treaties 

 

1. Avoidance of Double Taxation: Bilateral tax treaties play a crucial role in preventing the 

issue of double taxation, where a company could potentially face taxes on the same income in two 

different jurisdictions. These treaties are specifically crafted to establish clear mechanisms that 

determine the allocation of taxing rights between two countries when it comes to various income 

streams. By delineating which country has the primary authority to tax specific types of income, 

these agreements effectively safeguard companies from the burden of being taxed twice for the 

same earnings. This framework helps create a harmonious environment for cross-border business 

operations, ensuring that companies can conduct their activities efficiently without having to 

navigate the complexities and potential pitfalls of double taxation scenarios. Ultimately, the 

overarching goal of such tax treaties is to provide clarity and certainty to businesses engaging in 

international endeavours, promoting economic growth and facilitating smoother global commerce. 

 

2. Withholding Tax Rates: Treaties often define reduced withholding tax rates on dividends, 

interest, and royalties paid to foreign entities. By setting these reduced rates, tax treaties aim to 

promote cross- border investments and transactions by lowering the tax burden on payments made 

to non-residents, which can encourage international business activities and economic growth. 

 

3. Permanent Establishment: Tax treaties clarify the conditions under which a foreign entity 

is deemed to have a "permanent establishment" in a host country, which may have significant tax 

implications. Defining permanent establishment helps determine when a foreign company 

becomes subject to taxation in another country, ensuring that tax obligations are allocated 

appropriately and avoiding potential disputes over where income should be taxed. 

 

• Cross-Border Challenges 

 

1. Structuring Considerations: Tax planning is a critical aspect of structuring a cross-border 

M&A. This includes deciding whether to pursue an asset purchase or a share purchase, as well as 

considering the use of holding companies and other entities. Effective tax planning during mergers 
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and acquisitions involves evaluating various structuring options to optimize tax efficiencies, 

preserve value, and comply with legal requirements, thereby enhancing the overall success and 

financial outcome of the transaction. 

 

2. Compliance with Local Tax Laws: Ensuring compliance with the tax laws of both the 

buyer's and seller's jurisdictions is essential. This includes filing tax returns, reporting, and paying 

any applicable taxes. Adhering to local tax regulations is crucial for avoiding penalties, legal 

consequences, and reputational risks, highlighting the importance of thorough compliance 

measures in cross-border transactions to maintain financial transparency and regulatory integrity. 

 

Case Example: Pfizer-Allergan Merger96 

 

The proposed merger between Pfizer and Allergan in 2015 garnered significant attention within the 

financial and business communities due to its intricate tax planning strategies. The companies 

strategically structured the merger to exploit the more favourable corporate tax environment in 

Ireland, aiming to maximize tax efficiencies and enhance shareholder value. Despite meticulous 

planning, unexpected changes in U.S. tax regulations resulted in the abrupt cancellation of the 

merger, underscoring the complexities and uncertainties inherent in global business transactions. 

This high-profile case serves as a poignant reminder of how dynamic tax laws can profoundly 

influence the outcomes of multinational deals, emphasizing the critical importance of conducting 

thorough tax due diligence and strategic planning in cross-border mergers and acquisitions to 

 

96 https://pubs.acs.org/doi/10.1021/cen-09448-cover10 
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safeguard against unforeseen regulatory shifts and achieve long-term success. Through this case, 

it becomes evident that careful consideration of tax implications and adaptability in navigating 

evolving tax landscapes are imperative for companies engaging in complex cross-border 

transactions. 

 

 

5.4 Foreign Investments Restrictions and Approvals in Cross-Border Mergers and 

Acquisitions 

 

Cross-border Mergers and Acquisitions (M&A) are complex transactions that frequently face 

stringent regulatory challenges pertaining to foreign investment limitations and approvals. Across 

different nations globally, a plethora of mechanisms exist to safeguard vital industries and shield 

national interests from potential threats. Given this intricate landscape, it becomes imperative for 

businesses engaging in cross- border M&A activities to possess a comprehensive understanding 

of the regulatory frameworks and successfully navigate through them. The diverse array of 

regulatory hurdles that commonly arise during cross-border M&A transactions includes 

requirements related to antitrust laws, data protection regulations, and intellectual property rights. 

These restrictions, while essential for protecting domestic interests, often necessitate careful 

strategizing and meticulous planning on the part of the companies involved, to ensure a smooth 

and legally compliant merger or acquisition process. 

Moreover, the intricate web of regulatory approvals and compliance procedures poses a 

considerable challenge to the seamless execution of cross-border M&A deals. Conforming to these 

regulatory frameworks demands not only legal acumen but also a nuanced understanding of 

cultural sensitivities and political dynamics in the regions where the transactions take place. 

Failure to navigate these complexities effectively could potentially lead to costly delays, 

reputational damage, or even the complete breakdown of the deal. 

In essence, the successful completion of cross-border M&A transactions hinges greatly on the 

ability of the involved parties to surmount the multifaceted regulatory landscape by leveraging in-

depth knowledge, strategic foresight, and adept negotiation skills. By recognizing and addressing 

the regulatory hurdles early in the process, businesses can enhance their chances of achieving their 

strategic objectives, fostering international growth, and creating synergistic value through cross-

border mergers and acquisitions. 

 

Foreign investment restrictions encompass a variety of considerations that governments consider 
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when evaluating cross-border transactions. Certain industries like defence, telecommunications, 

and natural resources undergo heightened scrutiny due to their strategic importance, leading to 

restrictions on foreign ownership. This scrutiny is closely tied to national security concerns, with 

governments often imposing regulations to safeguard critical infrastructure and sensitive 

technologies. The threshold for triggering government approval varies across jurisdictions, 

necessitating a thorough review process for transactions above these thresholds. 

On the regulatory front, various government agencies or regulatory bodies play a crucial role in 

assessing and approving cross-border transactions. These agencies evaluate whether the proposed 

transaction aligns with national interests and adheres to existing regulations. Regulatory approvals 

might come with specific conditions, such as divestitures or commitments to maintain 

employment levels, ensuring compliance with regulatory requirements. Moreover, understanding 

the regulatory timelines and approval processes is vital for effective deal planning and execution. 

Beyond regulatory aspects, governments also consider national interest factors like the economic 

impact of the transaction, assessing potential benefits such as job creation, technology transfer, and 

contributions to the local economy. Market competition is another key focus area, with authorities 

keen on ensuring that transactions do not lead to monopolistic practices or anti-competitive 

environments, thus promoting fair competition in the market. 

 

In 2012, the energy industry witnessed a significant development with the proposed acquisition of 

Nexen by the China National Offshore Oil Corporation (CNOOC). This strategic move by 

CNOOC to enhance its global presence raised substantial concerns regarding the potential foreign 

control over Canadian oil reserves. As a result, the transaction underwent a rigorous regulatory 

scrutiny process led by the Canadian government. The review process was meticulous and 

exhaustive. Authorities carefully evaluated the implications of such a deal on national interests, 

energy security, and the overall landscape of the Canadian oil sector. The deliberations focused on 

balancing the benefits of foreign investment and expertise with the need to safeguard domestic 

resources and sovereign control. This delicate balancing act required a nuanced approach to address 

the concerns raised by various stakeholders, including policymakers, industry experts, and the 

public. 
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After thorough assessments and negotiations, the Canadian government eventually granted its 

approval for the CNOOC-Nexen acquisition. However, this approval came with specific 

conditions and obligations that both parties had to adhere to. These conditions were designed to 

ensure that the deal would be completed in a manner that served the best interests of Canada's 

energy sector, economy, and national sovereignty. The CNOOC-Nexen acquisition case remains 

a prominent example of the complexities involved in cross-border energy transactions and the 

intricate web of regulatory frameworks that govern such deals. It also underscores the importance of 

striking a delicate balance between attracting foreign investments and safeguarding national 

interests, particularly in strategic industries like oil and gas. 

 

 

6. Legal Framework to deal with Cross-Border Transactions 

 

 

6.1 Contractual Agreements and Due Diligence in Cross-Border Mergers 

 

Cross-border Mergers and Acquisitions (M&A), a strategic business practice that involves 

companies from different countries merging or one company acquiring another across international 

borders, require a thorough and detailed analysis of contractual agreements and a comprehensive 

due diligence process. This meticulous examination is essential to evaluate the legal, financial, 

and operational aspects of the deal, ensuring that all terms and conditions are clearly defined and 

understood by all parties involved. The due diligence process plays a critical role in the success of 

cross-border M&A transactions by uncovering potential risks, liabilities, and opportunities that 

may impact the deal's outcome. It involves conducting in-depth investigations into the target 

company's financial statements, tax records, intellectual property rights, compliance with 

regulations, and any pending litigation. By meticulously reviewing these factors, companies can 

identify and mitigate risks, assess the value of the transaction, and develop strategies to address 

any challenges that may arise during the integration process. Effective structuring of the 

transaction is another crucial aspect of cross-border M&A, as it involves determining the optimal 

deal 

structure, including the form of payment, allocation of risks and liabilities, and management of 

post- merger integration. By carefully designing the transaction structure, companies can optimize 

tax implications, protect their interests, and ensure a smooth transition for all parties involved. 
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Furthermore, ensuring compliance with legal and regulatory requirements is paramount in cross-

border M&A to avoid potential legal disputes, regulatory obstacles, and reputational damage. 

Companies must navigate a complex landscape of laws, regulations, and cultural norms across 

different jurisdictions, requiring a deep understanding of local customs and practices. By adhering 

to these requirements, companies can build trust, maintain good relationships with stakeholders, 

and uphold their corporate governance standards throughout the transaction process. In 

conclusion, cross-border Mergers and Acquisitions demand a diligent approach to contractual 

agreements and due diligence to facilitate successful transactions while managing risks, ensuring 

compliance, and creating value for all parties involved. By following these essential steps and 

considering the nuanced challenges of international deals, companies can navigate the 

complexities of cross-border M&A effectively and achieve their strategic objectives in a global 

business environment. 

 

In the realm of contractual agreements that govern business transactions, various important 

documents play pivotal roles in solidifying the intentions and obligations of all involved parties. 

These legal documents serve as the foundation upon which the terms and conditions of a transaction 

are meticulously outlined and agreed upon. 

 

First and foremost, the Letter of Intent (LOI) or Memorandum of Understanding (MOU) stands as 

a preliminary agreement that eloquently articulates the shared intent and commitment of both 

parties to proceed with the forthcoming transaction. Within these initial agreements, key terms, 

conditions, and exclusivity clauses are carefully delineated to establish a clear framework for the 

subsequent steps in the negotiation and finalization process. 
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Moving forward in the transactional journey, the Purchase Agreement emerges as a 

comprehensive contractual masterpiece that encapsulates the intricate details governing the mutual 

exchange. This pivotal document delves into specifics such as the purchase price, payment 

structure, representations and warranties, as well as any post-closing obligations that the involved 

parties are bound by once the transaction is successfully completed. As the keystone of the 

transaction, the Purchase Agreement ensures that all pertinent aspects relating to the acquisition are 

effectively addressed and safeguarded. 

 

Moreover, in transactions that involve joint ventures or minority investments, an indispensable 

document known as the Shareholders' Agreement takes centre stage. By establishing a robust 

framework to regulate the relationships between shareholders, this agreement delves into critical 

matters including management rights, dispute resolution mechanisms, and various other pertinent 

issues essential to sustaining a harmonious and efficient operational environment. In essence, the 

Shareholders' Agreement serves as a guiding compass that navigates the complexities of multi-

party transactions, thereby fostering transparency, accountability, and alignment among 

stakeholders. 

 

 

6.2 Due Diligence 

 

During the due diligence process, several important aspects are thoroughly examined to provide a 

compre hensive analysis of the target company.

  

• Financial due diligence delves deep into the financial statements, tax returns, and 

financial metrics of the company to identify any existing or potential risks, liabilities, or 

inconsistencies that could impact the transaction. 

• Legal due diligence entails a meticulous review of various legal documents such 

as contracts, permits, licenses, litigation history, and intellectual property rights, ensuring that the 

company is compliant with all relevant laws and regulations while also identifying any legal risks 

or obligations that may arise. 

• Operational due diligence involves a detailed assessment of the target company's 

operational procedures, business processes, supply chain efficiency, technology systems, and key 

operational contracts to understand how the business functions on a day-to-day basis. 

• Regulatory due diligence is crucial for identifying and evaluating any regulatory 
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or compliance issues that could pose challenges during the transaction, necessitating an 

examination of industry-specific regulations and permits to ensure adherence to legal 

requirements. 

• Additionally, cultural due diligence focuses on understanding and evaluating the 

cultural disparities that may exist between the merging entities, as well as anticipating and 

addressing any potential obstacles that could hinder the seamless integration of company cultures 

post- transaction. By diligently examining these different facets, a comprehensive due diligence 

process enables a more informed decision-making process and helps mitigate risks associated 

  with the transaction.

  

 

 

 

6.2.1 Compliance and Due Diligence 

 

1. When it comes to conducting due diligence on intellectual property (IP) assets within a target 

company, a comprehensive and meticulous review becomes vital. This review aims to uncover any 

potential risks, limitations, or even promising opportunities hidden within the company's IP 

portfolio. By carefully scrutinizing the various elements of the IP portfolio, such as patents, 

trademarks, copyrights, and trade secrets, one can gain a clear understanding of the value and 

potential vulnerabilities that lie within. 

 

2. Adhering to laws and regulations, particularly in the realm of IP licensing agreements, is a 

critical aspect that should not be overlooked. Ensuring that these agreements align with 

relevant legal frameworks, 
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including antitrust laws and competition regulations, is fundamental to sidestepping any legal 

entanglements that may arise. By maintaining a keen focus on compliance, companies can navigate 

the complex legal landscape with confidence, safeguarding themselves against potential disputes 

or regulatory penalties that may arise from non-compliance. 

By prioritizing a thorough examination of IP assets and upholding compliance with the legal 

landscape, companies can fortify their foundations and position themselves for sustainable growth 

and success in today's competitive business environment. 

 

If we talk about a classic example of due diligence and compliance aspect of M&A transactions, 

we can examine Microsoft's Licensing Agreement with Android Manufacturers. It is a strategic 

move that has significantly impacted the technology industry. The agreements Microsoft has 

signed with various Android device manufacturers have not only opened avenues for revenue but 

have also demonstrated the importance of intellectual property protection in a competitive market. 

Through these licensing agreements, Microsoft has managed to establish a mutually beneficial 

relationship with the manufacturers, allowing them access to Microsoft's innovative patented 

technologies. This collaboration has not only boosted Microsoft's financial gains but has also set 

a precedent for how technology giants can work together to drive innovation while safeguarding 

their intellectual assets. By leveraging their patents in these agreements, Microsoft has effectively 

positioned itself as a key player in the Android ecosystem, showcasing the value of its 

technological contributions. Moreover, these licensing agreements have enabled Microsoft to 

expand its reach in the mobile device market, tapping into the vast consumer base of Android 

users. This strategic approach has not only diversified Microsoft's revenue streams but has also 

enhanced its brand visibility and recognition among smartphone users. 

In essence, Microsoft's licensing agreements with Android manufacturers serve as a testament to 

the company's commitment to fostering innovation and protecting intellectual property rights in a 

rapidly evolving technological landscape. The success of these agreements highlights the 

importance of collaboration and mutually beneficial partnerships in driving growth and ensuring 

sustainability in the tech industry. 

 

 

6.3 Case Analysis 

 

1. In 1999, Vodafone, a prominent telecommunications company headquartered in the United 

Kingdom, made headlines with its acquisition of Mannesmann, a well-established German 
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multinational corporation. This acquisition marked a significant milestone in the world of mergers 

and acquisitions, as it was considered one of the largest deals of its time, reflecting Vodafone's 

strategic growth ambitions and global expansion efforts. The acquisition of Mannesmann not only 

expanded Vodafone's reach and market presence but also paved the way for synergies between 

the two companies, leveraging their respective strengths in the telecommunications industry. The 

deal sparked discussions and analysis within the business community, highlighting the 

complexities and implications of cross-border acquisitions in a rapidly evolving global 

marketplace. 

 

2. Fast forward to 2016, and another blockbuster M&A deal captured the attention of the 

business world when Anheuser-Busch InBev, a major brewing company with roots in both 

Belgium and Brazil, announced its acquisition of SABMiller, a renowned multinational brewing 

and beverage conglomerate based in the United Kingdom. This strategic move resulted in the 

creation of one of the largest beer companies globally, consolidating Anheuser-Busch InBev's 

position as a key player in the competitive beverage industry. The merger between these two 

industry giants brought together a diverse portfolio of iconic beer brands and market expertise, 

reshaping the dynamics of the global beer market. The integration of SABMiller's operations into 

Anheuser-Busch InBev's business framework showcased the synergies and efficiencies that could 

be achieved through strategic consolidation in a highly competitive sector, signalling a new chapter 

in the brewing industry's evolution. 

 

3. In 2012, Nestlé, a well-known Swiss multinational food and beverage company, made a notable 

acquisition in the form of the infant nutrition business of Pfizer, a prominent US-based 

pharmaceutical company. This strategic move not only expanded Nestlé's portfolio but also 

solidified its presence in the infant nutrition 
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market. The acquisition of Pfizer's business marked a significant milestone for Nestlé, showcasing 

its commitment to catering to the health and well-being of infants around the world. 

 

4. Similarly, in a landmark deal in 2007, Tata Steel, a major Indian multinational corporation, 

completed the acquisition of Corus Group, a leading steel production company headquartered in 

the UK. This acquisition was a strategic step for Tata Steel to enhance its global footprint and 

strengthen its position as a key player in the competitive steel industry. By acquiring Corus Group, 

Tata Steel aimed to leverage synergies, foster innovation, and capitalize on the combined expertise 

of both entities to create a powerhouse in the steel sector. 

 

5. Further, in 2006, Mittal Steel, a multinational steel company with origins in India, successfully 

acquired Arcelor, a renowned Luxembourg-based steel and mining company, through a high-

profile cross-border merger. This acquisition signalled Mittal Steel's ambition to consolidate its 

position as a global leader in the steel industry and capitalize on Arcelor's diverse assets and 

capabilities. By merging with Arcelor, Mittal Steel aimed to drive operational efficiencies, optimize 

production capacities, and enhance its competitiveness in the dynamic steel and mining markets. 

 

6. In a landmark business move that reverberated throughout the technology industry, IBM, the 

renowned American multinational technology powerhouse, made headlines in 2019 with its 

strategic acquisition of Red Hat. Red Hat, a prominent open-source software company known for 

its innovative solutions, found itself under the expansive umbrella of IBM as part of a calculated 

effort by the tech giant to fortify its position in cloud computing and enhance its hybrid cloud 

offerings. This acquisition not only solidified IBM's presence in the competitive technology 

landscape but also signified a shift in the market dynamics as traditional tech players embraced the 

evolving trends in cloud services. 

 

7. The historic merger between Daimler-Benz, the esteemed German automotive corporation 

synonymous with engineering excellence, and Chrysler, the iconic American automaker steeped 

in a rich automotive legacy, gave rise to the formidable entity known as DaimlerChrysler back in 

1998. This monumental union was much more than a business transaction; it represented a pivotal 

moment in the automotive industry marked by a bold cross-continental partnership that aimed to 

leverage the strengths and expertise of both companies. The synergies brought forth by this 

collaboration not only reshaped the automotive landscape but also set a new precedence for global 

cooperation and innovation in the ever-evolving world of transportation. 



1. 

 

 

 

8. SoftBank, a Japanese multinational conglomerate known for its diverse portfolio of 

investments spanning various industries, made a significant move in 2016 by acquiring ARM 

Holdings, a reputable British semiconductor and software design company renowned for its 

innovative technologies. This strategic acquisition marked a major milestone in the technology 

sector, showcasing SoftBank's commitment to staying at the forefront of cutting-edge 

developments. The merger between SoftBank and ARM Holdings resulted in a fusion of expertise 

and resources, combining the Japanese giant's financial strength with ARM's technological 

prowess. As a result, this deal not only reinforced SoftBank's position as a key player in the global 

market but also opened up new avenues for collaboration and growth in the semiconductor 

industry. 

 

9. In a similar vein, Novartis, a prominent Swiss multinational pharmaceutical company 

distinguished for its ground-breaking medical advancements, made waves in 2010 with its 

acquisition of Alcon, a renowned global medical company specializing in eye care products. This 

strategic move further solidified Novartis' foothold in the pharmaceutical sector by expanding its 

presence in the lucrative ophthalmic market. By integrating Alcon's expertise in eye care with 

Novartis' research and development capabilities, the acquisition paved the way for enhanced 

innovation and product offerings tailored to meet the evolving needs of consumers worldwide. 

Through this strategic collaboration, Novartis demonstrated its commitment to driving 

advancements in eye health while simultaneously bolstering its competitive edge in the healthcare 

industry. 

 

10. In 2011, Sanofi, a prominent French multinational pharmaceutical company, made a strategic 

move by acquiring Genzyme, a well-established biotechnology company headquartered in the 

United States. The 
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acquisition was aimed at bolstering Sanofi's presence in the fields of rare diseases and 

biotechnology, emphasizing its commitment to innovative medical solutions and advancement in 

niche markets. This merger positioned Sanofi to leverage Genzyme's expertise, technology, and 

product portfolio to expand its offerings in the specialized and high-demand area of rare diseases. 

By incorporating Genzyme into its operations, Sanofi sought to capitalize on the synergies 

between the two organizations, combining their resources and capabilities to drive research, 

development, and commercialization efforts in the biotechnology sector. Additionally, this 

acquisition enabled Sanofi to tap into Genzyme's valuable intellectual property, scientific 

knowledge, and market access, further solidifying its market position and competitiveness in the 

global pharmaceutical industry. Ultimately, the Sanofi-Aventis-Genzyme merger represented a 

strategic alignment of strengths, goals, and expertise to create a stronger, more diversified 

company capable of meeting the evolving needs of patients and healthcare providers worldwide. 

 

 

6.4 Conclusion 

 

In conclusion, this thesis provides a comprehensive exploration of the intricate web of regulatory 

considerations that are crucial in the realm of cross-border Mergers and Acquisitions (M&A) 

transactions. These transactions operate within a dynamic landscape that demands a nuanced 

understanding of legal frameworks, compliance obligations, and strategic approaches. The 

multifaceted nature of cross-border M&A transactions necessitates a multifaceted approach that 

involves not only legal expertise but also a deep appreciation for the nuances of global business 

operations. By delving into the complexities that underpin these transactions, this thesis sheds 

light on the challenges and opportunities inherent in navigating the regulatory environments in 

different jurisdictions. It underscores the importance of engaging with diverse stakeholders, 

leveraging insights from legal experts, and adopting a strategic mindset to effectively manage the 

regulatory risks associated with cross-border M&A activities. Ultimately, this thesis aims to equip 

professionals in the field with the knowledge and tools needed to successfully navigate the 

complexities of cross-border M&A transactions, ensuring compliance with an ever-evolving 

regulatory landscape while maximizing value creation and mitigating potential legal pitfalls. 

 

The regulatory landscape for cross-border mergers and acquisitions presents a multitude of 

intricate challenges, each bearing significant implications that demand meticulous attention and 

strategic navigation. Companies manoeuvring through this complex terrain must proficiently 
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tackle a myriad of key aspects, ranging from securing crucial regulatory approvals and adhering 

to stringent antitrust regulations to meticulously managing intricate tax considerations and 

effectively safeguarding valuable intellectual property assets. Moreover, in the realm of cross-

border M&A activities, the necessity for meticulous diligence is indisputable; it is imperative that 

companies exhibit a heightened level of vigilance and detail- oriented scrutiny throughout every 

phase of the transaction process. By doing so, companies can proactively address potential hurdles, 

mitigate risks, and enhance the overall chances of a successful and harmonious integration. In 

essence, maintaining a comprehensive approach to regulatory compliance and diligent 

oversight is pivotal for achieving smooth and prosperous cross-border M&A transactions that 

align seamlessly with strategic objectives and long-term business goals. 

 

Tax considerations have always been a fundamental component of merger and acquisition (M&A) 

transactions, requiring extensive analysis and understanding to navigate the complexities of the 

financial landscape. The art of effectively optimizing tax structures within the legal framework 

plays a pivotal role in securing the expected financial advantages resultant from the deal. Intellectual 

property protection, especially crucial in technology-driven industries, necessitates thorough 

strategizing and preparation to shield valuable intangible assets and sustain a competitive position 

in the dynamic global market. Amid the intricate realm of M&A, it is vital to underscore the 

strategic importance of meticulous tax planning and legal compliance to preserve the financial 

gains envisioned from the transaction. The intricate dance between tax laws and business 

objectives underscores the significance of tax optimization for maximizing the financial benefits 

of mergers and acquisitions. Furthermore, safeguarding intellectual property through rigorous 

planning and proactive measures becomes indispensable for gaining a strategic advantage and 

safeguarding the innovative core of technology-reliant industries. In essence, the success of M&A 

transactions and the competitive edge in technology-intensive sectors are heavily reliant on the 

adept handling of tax implications and intellectual 
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property protection strategies, showcasing the careful balance needed to navigate the intricate 

landscapes of finance and innovation. 

Labour and employment laws are not just regulatory frameworks but comprehensive guidelines 

that significantly influence the overall success of post-merger integration strategies. When 

organizations engage in mergers and acquisitions, a thorough understanding and adherence to these 

laws become indispensable. The process of harmonizing contracts, benefits, and effectively 

addressing workforce adjustments present intricate challenges that demand a nuanced approach in 

compliance with local statutes and consultation requirements. It is imperative for companies to 

navigate these legal landscapes with precision and foresight to ensure a seamless transition and 

sustainable growth post-merger. 

 

Moreover, the realm of antitrust and competition laws constitutes an essential facet of the merger 

and acquisition landscape, serving as a robust safeguard against unfair market practices and 

fostering healthy competition. These laws establish stringent standards that act as guardrails for 

companies seeking to expand their global footprint through M&A activities. The primary objective 

of antitrust and competition laws is to curb monopolistic behaviours that can stifle market 

dynamism and innovation. By upholding these standards, companies not only comply with legal 

obligations but also contribute to a fair, transparent, and competitive marketplace that benefits 

consumers and businesses alike. 

The intersection of labour and employment laws, along with antitrust and competition laws, 

underscores the multifaceted regulatory environment that shapes the M&A landscape. By 

recognizing the interplay between these legal frameworks, organizations can proactively address 

potential hurdles, mitigate risks, and unlock the full potential of their merger strategies. Therefore, 

mindful consideration of labour regulations, employee welfare practices, and compliance protocols 

alongside antitrust guidelines is paramount to a successful and sustainable merger integration 

process. In essence, a comprehensive approach that navigates the intricate web of regulations 

while upholding ethical standards is crucial for companies embarking on the journey of global 

growth through mergers and acquisitions. 

 

In today's sustainability-driven landscape, environmental and regulatory compliance has emerged 

as a critical focal point, necessitating a comprehensive due diligence process. This process plays a 

pivotal role in proactively identifying potential liabilities and ensuring strict adherence to complex 

local regulations. Failing to conduct this due diligence can have dire consequences, leading to 

unexpected financial burdens and tarnishing a company's hard-earned reputation. When looking 
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at case studies and scholarly analysis, it becomes evident that the success and effectiveness of 

cross-border M&A transactions are profoundly interconnected with how deftly regulatory 

considerations are managed. It is companies that approach these intricate challenges with a 

strategic and forward-thinking perspective, underpinned by a profound comprehension of the legal 

frameworks dictating their operations, that stand best positioned to leverage the full spectrum of 

advantages that M&A activities offer. Through a meticulous analysis and firm grasp of these 

regulatory landscapes, businesses can not only mitigate risks but also uncover hidden 

opportunities and synergies that can drive growth and innovation. By recognizing the intrinsic link 

between regulatory prowess and corporate performance, companies can navigate the complexities 

of mergers and acquisitions with precision and confidence, ultimately steering towards sustainable 

long-term success in today's fast-evolving global market landscape. 

 

In the rapidly evolving landscape of the global business arena, characterized by porous boundaries 

and interconnected markets, it becomes unequivocally clear that possessing a sophisticated grasp 

of the intricate regulatory frameworks governing cross-border mergers and acquisitions is not just 

a strategic asset but an indispensable prerequisite for fostering long-term business expansion and 

securing a robust competitive edge in the market. Amidst the complexities and uncertainties 

inherent in multinational deal-making, the significance of being well-versed in the variegated legal 

nuances and compliance requirements across diverse jurisdictions cannot be overstated. A 

comprehensive comprehension of the intricate interplay between differing regulatory landscapes 

is not only advantageous but indeed paramount in navigating the intricacies of international 

mergers and acquisitions successfully. 

 

Given the intricate web of laws, policies, and cultural nuances that often underpin cross-border 

transactions, companies operating on the global stage must cultivate a keen awareness of the 

diverse regulatory considerations that can either facilitate or impede their strategic growth 

objectives. By proactively engaging 
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with the multifaceted legal dimensions of cross-border M&A activities, organizations can position 

themselves for sustained success and enhanced market competitiveness. Failure to prioritize a 

nuanced understanding of the regulatory mechanisms at play in international deal-making could 

expose companies to a myriad of risks, from compliance-related challenges to reputational damage 

and even legal repercussions. In an environment where the stakes are high and the margin for error 

is slim, the ability to navigate the intricate regulatory terrain with finesse and foresight assumes a 

pivotal role in shaping the trajectory of a company's growth and performance on the global stage. 

 

In light of the intricacies and nuances meticulously analysed and discussed throughout this thesis, 

it becomes abundantly clear that a comprehensive and interdisciplinary methodology is paramount 

for the seamless and successful navigation of cross-border M&A transactions. This approach 

involves the seamless integration and synchronization of various skill sets and knowledge bases, 

with a harmonious blend of legal expertise, financial acumen, and strategic foresight forming the 

cornerstone of this essential framework. The complexity inherent in cross-border M&A 

transactions necessitates a holistic and multifaceted strategy that acknowledges the multifarious 

challenges and risks present in such endeavours. 

By synergistically combining legal proficiency with financial acuity and strategic vision, 

organizations are better equipped to not only identify potential opportunities but also proactively 

mitigate risks and challenges that may arise during the execution of these transactions. The fusion 

of legal, financial, and strategic perspectives engenders a well-rounded approach that promotes 

thorough due diligence, effective negotiation tactics, and nuanced decision-making processes. This 

holistic methodology serves as a safeguard against the uncertainties and unpredictability’s inherent 

in cross-border M&A deals, fostering a more robust and resilient framework for achieving long-

term success and value creation. 

 

In essence, the convergence of legal, financial, and strategic expertise represents a strategic 

imperative for organizations seeking to engage in cross-border M&A activities. Embracing a 

multidisciplinary approach underscores the importance of a well-rounded skill set and a 

comprehensive understanding of the multifaceted dimensions that characterize this complex 

terrain. It is through this integration of diverse perspectives and competencies that organizations 

can effectively navigate the intricate web of regulations, 

 cultural differences, and market dynamics that shape the landscape of cross-border M&A 

transactions.          
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