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Abstract: -

The Transfer of Property Act of 1882 governs the concept of a gift, which is definedas a
voluntary transfer of property without consideration, specifically Sections 122—

129. This article examines the key characteristics of a legal gift, including the need for
voluntariness, a lack of consideration, and acceptance by the donee. The donation must be for
existing property, and for immovable property, it must be executed using a registered
document. The statute also includes provisions for the revocation of gifts in specific cases, such
as fraud, undue influence, or failure to follow agreed-upon conditions. The topic of onerous
gifts and universal donees is also covered. Section 127 states that a donee must reject
burdensome portions of gifts and accept only their helpful aspects. According to Section 128
universal donees receive the donor's obligations to the amount of the bestowed property. In
addition, void gifts are explained, including donations that involve future property or that are
not received. Legal decisions such as Naramadaben Maganlal Thakker v. Pranjivandas
Maganlal Thakker and Renikuntla Rajamma v. K. Sarwanamma highlight the significance of
correct permission and gift-giving procedures. Generally, the Transfer of Property Act's
provisions provide a just balance between the duties and rights of the donee and the donor,
offering a precise legal framework for the gratuitous transfer of property.

INTRODUCTION: -

A comprehensive law that governs the transfer of immovable property in India is the Transfer

of Property Act, 1882. Gift-related requirements are expressly addressed in Sections 122 to
129 of Chapter VII of the Act. The purpose of this article is to presenta comprehensive study
of the main features of gift under the Act, including its definition, necessary components,
transfer mechanisms, and the parties' rights and obligations.



As old as the idea of property ownership itself is the concept of gifting property. Giftshave
been an integral part of many legal systems and societies as voluntary transfers of ownership.
In India, Chapter VI (Sections 122 to 129) of the Transfer of Property Act, 1882 (TPA) largely
governs the laws pertaining to the transfer of property by gift. This article explores the
fundamental elements of a legitimate gift under the TPA, clarifies the donee's and donor's rights

and responsibilities, and addresses the legal repercussions of void and voidable gifts.

Section 122 of the TPA defines a gift: - The Transfer of Property Act describes a gift as: "The
transfer of certain existing movable or immovable property made voluntarilyand without
consideration, by one person, called the donor, to another, called the donee, and accepted by or

on behalf of the donee."

e ESSENTIAL PROVISIONS: -
A gift is defined as "the transfer of certain existing movable or immovable property made

voluntarily and without consideration, by one person (the donor) to another (thedonee), and

accepted by or on behalf of the donee."” This definition highlights several key aspects: -

[0 Property Transfer: Property must be transferred as part of a gift; the propertycan be
immovable or moveable. At the time of the donation, the property beingtransferred has
to be real and existent.

(1 Act Voluntary: There must be no fraud, deception, undue influence, or coercioninvolved
in the transfer.

1 Without Consideration: A gift cannot be given in exchange for any kind of payment or
other benefit. The law does not consider anything to be a gift if thereis any exchange or

payment involved.

e Acceptance by Donee: A gift cannot be considered valid unless it is accepted bythe donee
while the donor is still living and able to make the transfer.

e TYPESOFGIFT: -

There are two main categories of gifts: -

Presents given between living people are known as inter vivos.
Testamentary: Donations that become effective after the donor passes away; notcovered by this
Act.



VL.

VII.

QUALITIES OF VALID GIFT: - The statutory definition states that a gift mustmeet
the following criteria in order to be considered valid

Ownership Transfer: When someone gives something, ownership is transferredfrom the
giver to the recipient. The donor needs to own the legal title and rights to the property in
order to be able to transfer it. Crucially, at the time of the gift,the property must exist and
belong to the donor.

Existing Property: Only existing property may be included in a gift. The TPAprohibits
the transfer of future property by gift since a gift must involve real property.
Voluntariness: The donor must willingly make the transfer. This voluntary conduct must
not be the result of fraud, deception, undue influence, or force. When determining
whether a gift was given voluntarily, courts frequently take the donor's mental

competence into account, particularly when the donor is an oldor vulnerable individual.

. Without Thought: A present ought to be given without thinking about it in any way.

Should the giver anticipate receiving something in return, the deal would beclassified as
a sale, exchange, or contract.

Acceptance by the Donee: A gift cannot be considered legitimate unless the donee
accepts it. The donor must accept this offer while still alive. The gift is nulland worthless
if the donee rejects it while the donor is still living.

Donor Capacity: In accordance with the Indian Contract Act of 1872, the donor must be
able to enter into contracts. This implies that the donor must be competent to transfer the
property legally, be of sound mind, and not be a minor.

Registration (Section 123): The law requires that any donation of immovable property
be carried out through a registered document that is confirmed by two witnesses and bears
the donor's signature. If the property in question is movable, registration is not required,
a gift is deemed valid only upon handover of themovable object's possession.

Modes of Making a Gift (Section 123):-The method of executing a gift underSection
123 of the TPA is determined on the type of property

Immovable Property: A gift of immovable property needs to be made via a gift deed,
which is a written document that needs to be registered in accordance with the
Registration Act of 1908. The donor's signature and the attestations of at leasttwo
witnesses are also required on the document.

Movable Assets: In the case of transferable assets, the gift may be completedthrough
registration or handover of ownership. For an item to be considered transferred, the

transfer of possession alone is adequate.



Revocation of Gift (Section 126):- Once given and accepted, a present usuallycannot be
taken back. On the other hand, the TPA's Section 126 specifies the following conditions
under which a gift may be withdrawn

Conditional Gifts: A gift may be withdrawn if it was given with a condition attached
that is not met. Revocation may occur, for instance, if a gift was givenwith the
requirement that the donee care for the giver in their latter years.

Revocation by Agreement: A gift may be withdrawn if the donee and the donor
specifically agreed at the time of the gift that it would be withdrawn in the event that a
given circumstance materialised. Still, this kind of requirement shouldn't bebased only
on the donor's wishes.

Fraud, Coercion, or Undue Influence: The donor may withdraw a gift if it turnsout that
it was made in a way that involved fraud, coercion, or undue influence.

It is important to note that the right to revoke a gift must be exercised during thedonor’s
lifetime and must be based on specific grounds permissible by law.

Onerous Gift (Section 127): - When a present is given with conditions or liabilities
attached, it is referred to as an onerous gift. According to Section 127 of the TPA, the
donee cannot accept the advantageous portions of a gift and rejectthe burdensome ones
when the gift has several attributes, some of which are beneficial and others of which are
onerous. The donee must accept the gift in full,together with any obligations related to
the burdensome property, if they so choose. If the donee is a minor, on the other hand,
they are not subject to these requirements, and the gift can be interpreted differently in

line with the law.

RIGHTS AND LIABALITIES: -

Donee Universal (Section 128):- A universal donee is a recipient of a gift who obtains
all of the donor's assets, both immovable and mobile. To the extent of theproperty
transferred to them, a universal donee is personally liable for all of the donor's debts and
liabilities at the time of the gift, as stated in Section 128. This clause makes sure that just
because property was received as a gift, a universal donee cannot avoid the obligations
associated with it.

Liabilities for Onerous Gifts:- If an onerous gift is accepted by someone wholater
becomes competent to contract, they are bound by its obligations if they retain possession
after becoming competent.

Exceptions to Gift Provisions Certain types of gifts do not fall under this Act:



Vi.

Vil.

Donations Mortis Causa: Gifts made in contemplation of death. Hiba (Muslim Law):

Governed by Muslim personal law with different requirements for validity.

Null Gifts:- A gift could be void under the following circumstances: Presents to Non-
Existing Individuals: A present to an individual that is not inexistence at the moment of
the transfer is null and void.

Unaccepted Gifts: A gift is null and worthless if it is not accepted by the doneewhile the
donor is still living.

Future Property Gifts: As previously stated, a future property gift is null andinvalid.
Non-compliance with legal formalities: A gift will be deemed void if it does notcomply
with the registration requirements for real estate or the correct handover of possession for
movable property.

Specific conditions under which a gift can be challenged:-

Absence of free consent: A donation may be disputed if the giver was forced, tricked,
or pressured into making it. There must be no fraud, deception, or undueinfluence on the
donor's consent.

Legal non-compliance: The gift deed may be contested if it was not executedand
registered in accordance with the law. Regardless of value, registration is required for
immovable property.

Parties' incompetence: A gift may be contested if it was made by someone whowas not
legally able to enter into a contract at the time of the donation. The donormust be at least
eighteen years old and of sound mind.

Presence of consideration: The gift deed would not be enforceable and may becontested
if it contained any consideration.

Non-acceptance: A gift is null and worthless and subject to challenge if it is notaccepted
by the donee while the donor is still living.

Conditional gift: The gift deed may be withdrawn if the recipient does not fulfilthe
condition of the gift.

Future property inclusion: The donation deed is null and void and subject tochallenge

if it contains future property.

Time limits for challenging a gift deed:-

Three Years after Implementation or Finding a gift deed may be contested withinthree years

of the date of execution or the donee’s discovery of it.



Article 59 of the Limitation Act, 1963 establishes the three-year statute of limitations. The
gift deed becomes enforceable and legitimate if the challenge is notsubmitted within this time

frame.

Exemptions from the 3-Year Limit The donor may initiate a lawsuit to set aside thegift deed
at any time, without waiting the three years, provided they had no other immovable property
separate from the one given under pressure or compulsion.

The gift deed is legally void and subject to challenge at any time if it was not properly

registered and stamped in accordance with the law.

The 12-Year Adverse Possession Limit if the donee has been in possession of the property
for at least 12 years, they may obtain it through adverse possession, even inthe event that a
gift deed is contested after three years.

Even if the gift deed is revoked, the title passes to the donee after 12 years of adverse

possession, and the donor forfeits their ability to regain ownership.

e Steps can the donor take if the donee refuses the gift: -

(1 Gift Is Null and Void: - In the event when the recipient expressly declines thegift, the
gift exchange is nullified. A gift needs to be accepted by the donee in accordance with
Section 122 of the Transfer of Property Act. The gift is void since ownership cannot be
transferred without acceptance.

[1 Ownership Retains by Donor: - Should a gift be offered but declined, the assetbelongs
to the giver. Since the transfer was never finalised, the donor is still in possession and can
regain it without facing any legal repercussions.

(1 Donor's Right to Revocation: - If the present is not accepted, the giver is free to
withdraw it. This revocation may take place at any point prior to the donee's acceptance.
If there is a common understanding between the parties about revocation,it can be made
official by means of the legal system.

[1 Requirements for approval Acceptance: - May be indicated or articulated. A competent
individual (such as a guardian) must accept on behalf of the donee if they are incompetent
(such as a minor). A minor has the option to accept or rejectthe gift after they reach
majority.

1 Legal precedent and case law: - Indian courts have steadfastly maintained the
requirements for a legitimate gift.



For example, the Indian Supreme Court held in Naramadaben Maganlal Thakker v.
Pranjivandas Maganlal Thakker (1997) that a gift given under duress or with undue
influence is void. Similarly, the court stressed the need for free consent while makinga
gift in K. Balakrishna v. K. Kamalam (2004).

The Supreme Court addressed the issue of whether possession must be given to the donee
at the moment of the gift in the 2014 case of Renikuntla Rajamma v. K. Sarwanamma.
The court decided that there must be a clear transfer of ownership eventhough physical
delivery is not necessary for a gift to be considered legitimate.

SUMMARY OF KEYPOINTS: -

The Act defines a gift as a voluntary transfer of existing movable or immovableproperty made

without consideration, requiring acceptance by the donee. The essential elements for a valid

gift include:
[0 Transfer of Ownership: The donor must relinquish all rights to the propertybeing gifted.
[0 Existing Property: The property must exist at the time of the gift; future propertycannot
be gifted.
[1 Gratuitous Nature: The transfer must be made without any compensation.
(1 Free Consent: Both parties must consent freely, without coercion or undueinfluence.

Acceptance: The donee must accept the gift during the donor’s lifetime.

Legal Consequences and Difficulties: -

Under some circumstances, such as the donor's incompetence, lack of free consent, or
failure to comply with legal requirements (such as registration), giftsmay be contested in
court. A successful challenge to a gift may result in its nullification and the return of the
assets to the giver.

The Act also allows for revocation in specific situations. A gift may be rescindedby the
donor, for example, if it was made with conditions that aren't met or if it was given under
coercion or improper influence. Mutual consent is required in order to rescind a gift under

Section 126 under certain circumstances.

The Value of Adherence: -
To guarantee that gifts are enforceable under the law, compliance with the statutory

requirements is essential. The intention behind giving might be undermined by



disagreements and legal action resulting from noncompliance with these rules.
Transparency in property transfers is ensured and false claims are protected byrequiring

immovable property gifts to be registered.

e Leqgal Interpretations: -

A number of characteristics of gift transactions have been further defined by judicial
opinions. Courts have stressed that a gift deed may be voidable if there isany proof of
force or improper influence. Furthermore, incidents involving children or people who are

mentally ill emphasise the need for competent individuals to accept gifts on their behalf.

CONCLUSION: -

To sum up, the Transfer of Property Act, 1882's gift-related clauses create a thoroughlegal
framework that controls how presents are given and received in India. These clauses safeguard
the rights of both parties while ensuring that gifts are given freely and openly. In order to
prevent disagreements and make sure their intentions are upheld in court, anyone involved in

giving transactions must be aware of these legal nuances.

This Act is important because it preserves legal order in property transactions and fosters
personal relationships through gifting. It will be vital to continuously review and modify these
rules as society changes and new types of property ownership appear in order to meet modern

issues and uphold the fundamental values set by thishistoric legislation.

A formal legal foundation for the voluntary transfer of property without considerationis
provided by the laws governing gifts under the Transfer of Property Act, 1882. The transfer of
current movable or immovable property from a donor to a donee—which must be accepted
during the donor's lifetime—is referred to as a gift in Section 122. Alegitimate gift must include
the following components in order to be considered: ownership transfer, property existence,

gratuitousness, free consent, and donee acceptance.

Registration is necessary for legal formalities to be enforceable, especially when it comes to
immovable property. The Act also covers situations where gifts are given toseveral donees and
gifts that are burdensome. Notably, donations of future property are null and void, and gifts

may be revoked by the donor in certain circumstances.



In order to safeguard their interests and guarantee legal compliance, anyone involvedin giving

transactions must be aware of these restrictions. The Act preserves legal order in property

transactions while simultaneously facilitating personal interactions through giving. It will be

crucial to keep reviewing these rules in order to handle newissues and maintain the fundamental

values that this historic legislation established, even as society standards change.
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