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Abstract 

The normative center of capital punishment in India is the "rarest of rare" theory. The concept, 

which was developed by the Supreme Court to constitutionally restrict the death sentence, aims 

to balance the State's penological interests with Article 21's inviolability of life and dignity. 

However, the doctrine's application is still characterized by subjectivity, inconsistency, and a 

lack of attention to individualized punishment more than forty years after it was articulated in 

Bachan Singh v. State of Punjab. The "rarest of rare" standard's doctrinal content and judicial 

elaboration are critically examined in this study, which also chronicles the historical 

development of the death penalty in India and assesses its operationalization in key cases. It 

contends that although the doctrine has served as an essential constitutional restriction, its 

ambiguity has led to arbitrariness and inconsistent results. The study suggests calibrated 

reforms, including institutional safeguards to reduce mistake in an irreversible penalty regime, 

structured sentencing guidelines, and a principled mitigation inquiry focused on reformation, 

based on comparative perspectives and empirical critiques. The study comes to the conclusion 

that the doctrine runs the risk of breaching its own constitutional promise in the absence of 

significant revisions. 

 

Keywords: Capital Punishment; Rarest of Rare; Sentencing; Judicial Discretion; Mitigation; 

Article 21; India 

 

Introduction 

The death penalty, which permanently deprives a person of their life, is the most extreme use 

of the state's coercive authority. Such authority must be used within stringent moral and legal 

bounds in constitutional democracies. The death penalty's validity in India has long been 

contested, both in terms of its deterrent effect and in light of the country's constitutional 

principles of equality, life, and dignity. 

In the international conversation on the death penalty, the Indian judicial system holds a special 

place. India still uses the death penalty, despite the fact that many other nations have either 
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outlawed it legally or in practice. However, a judicially developed concept that aims to limit 

its use to the most extraordinary circumstances goes hand in hand with its retention. The "rarest 

of rare" principle is the name given to this theory, which was famously expressed in Bachan 

Singh v. State of Punjab. 

Nevertheless, the doctrine has faced persistent criticism despite its normative appeal. The 

"rarest of rare" threshold, according to academics and jurists, lacks a clear definition and gives 

judges a great deal of latitude. This has led to conflicting sentencing outcomes, when judges' 

interpretations of similar situations have resulted in varying sentences. 

Determining what qualifies a "rarest of rare" case is inherently subjective, which exacerbates 

the issue. Mitigating variables like the accused's socioeconomic background and the potential 

for reform are frequently considered against factors like the severity of the crime, the victim's 

susceptibility, and the perceived impact on society. Sentencing has become unpredictable due 

to the lack of precise criteria for considering these factors. 

The function of reformation in criminal justice is another crucial aspect of the discussion. 

Indian jurisprudence has placed a greater emphasis on the reformative approach, 

acknowledging that punishment ought to be both rehabilitative and retributive. This idea is 

specifically incorporated into the "rarest of rare" theory, which mandates that judges take the 

accused's capacity for reform into account before executing them. However, in reality, courts 

frequently fail to appropriately address this requirement, concentrating more on the nature of 

the crime than the offender's traits. 

The development of death sentence jurisprudence is also significantly influenced by the 

constitutional framework. The right to life and personal liberty is guaranteed by Article 21 of 

the Constitution, and any deprivation of life must adhere to a fair, reasonable, and just process. 

Since the historic ruling in Maneka Gandhi v. Union of India, which broadened the application 

of Article 21 to include substantive due process, the understanding of this clause has changed 

dramatically. 

The "rarest of rare" theory might be seen in this sense as an effort to guarantee that the death 

sentence is used in a way that is compliant with constitutional norms. Still up for contention, 

though, is how well this theory accomplishes its goals. 

The goal of this essay is to evaluate the development and implementation of the "rarest of rare" 

theory in India. It seeks to determine whether the theory has been successful in reducing the 

application of the death sentence or whether it has unintentionally increased sentencing 

arbitrariness. The study investigates the advantages and disadvantages of the doctrine and 

suggests changes to improve its efficacy by looking at significant court rulings, legislative 
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measures, and theoretical viewpoints. 

 

Historical Evolution of Capital Punishment in India 

India's history of the death penalty is intricately linked to its colonial past. Under British 

administration, the Indian Penal Code was passed in 1860. It codified criminal law and 

stipulated the death penalty for a number of crimes, including murder and crimes against the 

state. The death penalty was seen by the colonial government as a crucial instrument for 

upholding law and order in a populous and diverse nation. 

The Constituent Assembly debated whether to keep the death sentence in place after 

independence. Some members underlined its usefulness as a deterrence against significant 

crimes, while others urged for its elimination on moral and humanitarian grounds. The death 

penalty was ultimately left up to statutory law and judicial interpretation because the 

Constitution did not expressly outlaw it. 

The Supreme Court took a conservative stance on the death penalty in the early years of the 

Republic. The Court rejected the claim that the death penalty violated Articles 14, 19, and 21 

of the Constitution in Jagmohan Singh v. State of Uttar Pradesh, upholding the death penalty's 

validity. The Court reasoned that judges' authority to apply the death penalty was based on 

recognized legal principles and did not lead to arbitrariness. 

The Jagmohan Singh ruling, however, came under fire for failing to sufficiently address issues 

with the absence of sentencing criteria and the possibility of uneven application. Another 

drawback was the lack of a separate sentencing hearing, which prevented a thorough evaluation 

of mitigating circumstances. 

With the passage of the Code of Criminal Procedure, 1973, which brought about important 

sentencing modifications, the legal landscape started to shift. A presumption in favor of life in 

prison was established by Section 354(3) of the Code, which required courts to document 

specific reasons for applying the death penalty. 

The Supreme Court's ruling in Bachan Singh v. State of Punjab further strengthened this 

change. The Court established the "rarest of rare" doctrine as a guiding principle for the 

implementation of the death penalty while upholding its constitutionality. Because it imposed 

substantial restrictions on judicial power, this represented a substantial shift from the previous 

strategy. 

The ensuing ruling in Machhi Singh v. State of Punjab attempted to put the theory into practice 

by classifying situations in which the death penalty would be appropriate. This offered some 
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direction, but because the categories were vague and ambiguous, it also created additional 

difficulties. 

The Supreme Court has reexamined and improved the concept in a number of instances over 

time, recognizing the difficulties in applying it and stressing the importance of consistency and 

equity. 

 

Constitutional Framework and Judicial Interpretation 

Article 21, which protects the right to life and personal liberty, is the primary foundation for 

the constitutional legitimacy of the death penalty in India.1 This clause's meaning has changed 

significantly, especially in the years following Maneka Gandhi. 

Substantive due process was introduced into Indian constitutional law when the Supreme Court 

ruled in Maneka Gandhi v. Union of India that the legal process must be just, fair, and 

reasonable. The jurisprudence surrounding the death penalty has been significantly impacted 

by this approach. 

This constitutional framework is necessary to comprehend the ruling in Bachan Singh v. State 

of Punjab. The Court acknowledged that the death sentence entails the denial of the most basic 

right by definition. As a result, the strictest criteria of reasonableness and fairness must be 

applied while imposing it.2  

The Court stressed that the sentencing procedure must include the offender's circumstances in 

addition to the type of offense. This signaled a change toward tailored sentencing, which is 

currently a pillar of Indian capital punishment law. 

This foundation has been strengthened by later rulings, which have further developed the rules 

controlling the application of the death penalty. Even in situations involving significant 

offenses, the judiciary has come to understand the value of human dignity and the possibility 

of reform. 

The application of constitutional principles in capital sentence is still inconsistent, nonetheless, 

in spite of these advancements. The efficiency of the current framework is called into doubt 

due to the variable results caused by the lack of defined norms and the broad discretion granted 

to judges. 

 

 

                                                             
1 Maneka Gandhi v. Union of India, (1978) 1 SCC 248. 
2 Bachan Singh v. State of Punjab, (1980) 2 SCC 684, ¶¶ 132–209. 
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The Doctrine of ‘Rarest of Rare’: Conceptual Foundations and Judicial 

Construction 

A constitutional innovation intended to limit the arbitrary application of the death penalty in 

India is the idea of the "rarest of rare," as stated in Bachan Singh v. State of Punjab. The 

Supreme Court deliberately avoided offering a strict or comprehensive definition of what 

qualifies as a "rarest of rare" instance while maintaining the legitimacy of the death penalty. 

Rather, it developed a flexible approach that would let judges assess each case according to its 

unique facts and circumstances. This purposeful ambiguity was meant to protect judicial 

discretion while guaranteeing that it would be used within a framework that was dictated by 

the constitution. The Court established a presumption against the death sentence by 

emphasizing that life in prison must be regarded as the standard and the death penalty as the 

exception. This assumption represented a substantial departure from previous sentencing 

procedures and brought the law into compliance with Article 21 of the Constitution's 

responsibility to preserve life and personal liberty. 

The fundamental tenet of the concept is individualized sentencing, which calls on judges to 

take into account the offender's larger context in addition to the specifics of the offense. This 

covers elements including the accused's age, psychiatric state, socioeconomic background, and 

potential for rehabilitation. In the Bachan Singh case, the court made it clear that the 

punishment must take into account the criminal's circumstances in addition to being appropriate 

for the offense. Though the theory incorporates both offender-centric and crime-centric factors, 

its actual implementation has frequently favored the former. Because of this disparity, the 

seriousness of the offense often overshadows the offender's traits, defeating the whole purpose 

of tailored punishment. 

The doctrine's balancing of aggravating and mitigating conditions is another essential element. 

In order to ascertain whether a case actually qualifies as the "rarest of rare," the Court 

envisioned a judicial exercise in which these considerations would be compared to one another. 

However, there is a great deal of uncertainty because there is no set process for carrying out 

this balancing task. Judges are left to rely on their personal judgment of what qualifies as 

adequate mitigation or aggravation, which leads to inconsistent and frequently unanticipated 

results. Therefore, even while the doctrine offers a theoretical framework for restricting the 

application of the death penalty, its operational ambiguity has become a significant obstacle to 

its application. 
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The Machhi Singh Framework and Its Doctrinal Implications 

In Machhi Singh v. State of Punjab, the Supreme Court established a set of illustrative 

categories to direct sentencing decisions in an effort to give the "rarest of rare" theory more 

clarity. These criteria included how the crime was committed, why it was committed, whether 

it was anti-social or socially repugnant, how big the crime was, and the victim's personality. 

Although the goal of this framework was to give the otherwise vague theory some structure, it 

unintentionally moved the emphasis of sentencing consideration away from the offender's traits 

and toward the substance of the offense.3 

Aggravating conditions are made more apparent and simpler to prove in court by the focus on 

elements like cruelty, scope, and societal impact. On the other hand, mitigating factors—like 

the accused's socioeconomic background or the possibility of reform—need further 

investigation and are frequently presented insufficiently because of systemic constraints, such 

as inadequate legal representation and a lack of organized pre-sentence reports. Because of this, 

the Machhi Singh framework has led to a distorted application of the concept, where the 

seriousness of the offense predominates in the sentence discussion, even if its goal was to direct 

judicial discretion. 

Additionally, Machhi Singh's classifications are vague and ambiguous in and of themselves. 

Words like "shock to the collective conscience" and "socially abhorrent" are by their very 

nature subjective and lack a clear legal definition. This ambiguity undermines uniformity in 

sentence by allowing for significant diversity in judicial interpretation. As a result, the Machhi 

Singh ruling has contributed to doctrinal complexity and contradiction even though it aimed to 

operationalize the "rarest of rare" theory. 

 

The Crime-Centric Shift and the Emergence of Doctrinal Imbalance 

The "rarest of rare" approach has been used with an increasingly crime-centric focus 

throughout time, frequently at the expense of a thorough assessment of the perpetrator. The 

Machhi Singh paradigm, which emphasizes the nature and consequences of the crime, is largely 

responsible for this change. In reality, judges rarely consider mitigating circumstances when 

imposing the death penalty; instead, they usually depend on the brutality or heinousness of the 

crime as the main basis. 

Due to this disparity, the sentencing process is now dominated by what could be called a "crime 

test," while the "criminal test," which emphasizes the accused's unique traits and capacity for 

                                                             
3 Machhi Singh v. State of Punjab, (1983) 3 SCC 470, ¶¶ 32–38. 
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reform, is still in its infancy. The initial goal of the concept, as stated in Bachan Singh, which 

envisioned a comprehensive examination of both crime and criminal behavior, is distorted as 

a result of this imbalance. Because it directly violates the constitutional requirement that the 

death sentence be applied only in cases when the accused is beyond redemption, the inability 

to sufficiently evaluate the prospect of change is especially problematic. 

 

Judicial Inconsistency and the Crisis of Sentencing Standards 

The inconsistent implementation of the "rarest of rare" argument is one of its most important 

objections. In addition to being brought up by scholarly observers, the Supreme Court itself 

has acknowledged this problem. The Court acknowledged in Santosh Kumar Satishbhushan 

Bariyar v. State of Maharashtra that previous rulings regarding the death penalty were 

inconsistent and, in many instances, were made without properly adhering to the standards 

established in Bachan Singh. The Court even went so far as to describe several decisions as 

having been decided per incuriam, raising questions about their validity as guiding principles.4 

In Sangeet v. State of Haryana, the Court critically assessed the balancing approach and 

determined that it lacked coherence and predictability, further exploring the issue of 

inconsistency. The ruling noted that the lack of precise rules or norms had made the process of 

evaluating aggravating and mitigating factors arbitrary. The judiciary's open admission 

highlights the doctrine's basic flaws and raises grave questions about the justice of the death 

penalty.5 

 

Subjectivity, Collective Conscience, and the Risk of Populism 

Applying the "rarest of rare" notion is made more difficult by the reliance on arbitrary ideas 

like "collective conscience." Courts have frequently used the argument that some crimes are 

shocking to society as a whole and therefore be punished with death. This logic adds a 

dangerous aspect of populism to judicial decision-making, even though it shows an effort to 

match sentencing with community ideals. 

The concept of communal conscience lacks objective standards and is intrinsically ambiguous. 

It calls into question how conscience is to be evaluated and whose conscience is being 

represented. It is challenging to rely on such an abstract concept as a foundation for deciding 

on the harshest form of punishment in a varied nation like India, where societal values are 

                                                             
4 Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498, ¶ 109. 
5 Sangeet v. State of Haryana, (2013) 2 SCC 452, ¶¶ 46–52. 
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neither consistent nor static. Using this logic runs the risk of weakening the objectivity and 

impartiality that are crucial to the rule of law by allowing public opinion, media influence, and 

emotional responses to affect court decisions. 

 

Failure of Mitigation Analysis and Structural Limitations 

The doctrine's application has a serious flaw in that mitigating variables are not sufficiently 

taken into account. In contrast to aggravating circumstances, which are frequently apparent 

from the case's facts, mitigating factors necessitate a thorough and methodical investigation 

into the accused's life and circumstances. This covers elements including socioeconomic 

disadvantage, past abuse, mental health, and the possibility of recovery. 

Nevertheless, there are no institutional frameworks in the Indian criminal justice system to 

support this kind of investigation. Expert testimony has a limited role in determining 

reformation possibility, and there is no standard procedure for creating pre-sentence 

evaluations. Because of this, when assessing mitigating factors, courts sometimes depend on 

insufficient or superficial information. This shortcoming raises the possibility of unfair results 

and compromises the idea of tailored punishment. 

The "rarest of rare" principle's doctrinal development exposes a fundamental conflict between 

its practical application and its constitutional goals. Although the doctrine was intended to 

prevent arbitrary punishment, its ambiguity and the absence of formal rules have led to 

subjectivity and inconsistency. The Machhi Singh framework's attempt to shed light has 

unintentionally turned attention away from the offender's circumstances and toward the crime. 

The Supreme Court's recognition of these problems in decisions like Bariyar and Sangeet 

emphasizes the necessity of reevaluating the theory. The "rarest of rare" theory runs the risk of 

failing to accomplish its intended goal in the absence of substantial reforms targeted at 

standardizing sentencing procedures and bolstering the inclusion of mitigating factors. It may 

continue to operate as a flexible but unreliable standard that allows arbitrariness in the most 

critical of situations rather than acting as a constitutional safeguard. 

 

Judicial Evolution through Key Supreme Court Decisions 

The Supreme Court's subsequent rulings in Bachan Singh v. State of Punjab have greatly 

influenced the practical use of the "rarest of rare" doctrine. Later instances show a progressive 

shift characterized by inconsistency and doctrinal confusion, even if Bachan Singh established 

the fundamental ideas of individualized punishment and the importance of life in prison. 
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In Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, the Court recognized that 

previous death penalty rulings had not consistently upheld the principles of Bachan Singh, 

marking a significant turning point. The ruling stressed that rather than being only based on the 

severity of the offense, sentencing must take into account mitigating circumstances and the 

potential for rehabilitation. This case is especially significant since it shows that judges are 

aware of the systemic irregularities in capital punishment. 

The Court's criticism of the current "balancing approach" between aggravating and mitigating 

elements in Sangeet v. State of Haryana further complicated the matter. It noted that the 

procedure is intrinsically subjective and unpredictable due to the lack of a systematic 

sentencing framework. The Court's criticism draws attention to the "rarest of rare" principle's 

doctrinal flaw, which is its absence of precise guidelines for uniform application. 

In Swamy Shraddananda (2) v. State of Karnataka, the Supreme Court established a unique 

category of life in prison without the possibility of release, which is another noteworthy 

development. By providing a compromise between life in prison and the death sentence, this 

invention lessens the necessity for the death penalty in situations that are close to it. It shows 

that judges are aware of the drawbacks of a binary sentence system. 

In Shatrughan Chauhan v. Union of India, the Court found that excessive delays in the 

processing of mercy petitions can support the remission of death sentences, underscoring the 

significance of procedural protections. By including post-conviction elements like mental 

health and jail circumstances, this ruling broadened the purview of judicial review.6 Similar to 

this, the Court strengthened procedural fairness in Mohd. Arif @ Ashfaq v. State (NCT of 

Delhi) by requiring open court sessions for review petitions in death penalty cases.7 

 

Irreversibility and the Risk of Judicial Error 

One of the strongest arguments against the death sentence is that it is irreversible. The death 

penalty does not provide judicial error rectification, in contrast to other types of punishment. 

The possibility of wrongful execution cannot be completely eliminated due to the recognized 

irregularities in sentencing and the institutional constraints of the criminal justice system. The 

judiciary has made an effort to reduce this danger by strengthening procedural safeguards, but 

these steps are still insufficient to address systemic flaws in sentencing, legal representation, 

and investigation procedures. 

                                                             
6 Shatrughan Chauhan v. Union of India, (2014) 3 SCC 1, ¶¶ 42–55. 
7 Mohd. Arif @ Ashfaq v. State (NCT of Delhi), (2014) 9 SCC 737. 
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Doctrinal Inconsistency and Judicial Subjectivity 

Significant differences in judicial thinking might be found when comparing death penalty 

cases. Due to the subjective interpretation of aggravating and mitigating elements, courts have 

frequently reached differing sentencing decisions in cases with comparable factual 

circumstances. The concepts of justice and equality found in Articles 14 and 21 of the 

Constitution are compromised by this contradiction. This issue is made worse by the use of 

nebulous terms like "collective conscience," which add uncertainty and the possibility of 

populism to judicial decision-making. 

 

Theoretical Foundations of Capital Punishment 

It is necessary to consider different ideas of punishment, especially retribution, deterrence, and 

reformation, when evaluating the validity of the death penalty in India.8 Although the "rarest 

of rare" theory aims to bring these theories together, its implementation reveals a fundamental 

conflict between them. 

Judicial reasoning in death penalty cases is frequently based on the retributive argument, which 

defends punishment as a moral reaction to transgression. Courts have often stressed that 

punishment must be commensurate with the seriousness of the offense, especially in situations 

involving severe violence or social outrage. The use of ideas like "collective conscience," 

which aim to match sentence with public opinion, is indicative of this strategy. Retribution, 

however, runs the risk of turning punishment into an act of revenge rather than justice if it is 

not carefully restrained.9 

The death sentence has also been defended by the deterrent argument, which sees punishment 

as a way to stop future crimes.10 However, there is still conflicting scientific data regarding the 

death penalty's deterrent efficacy. Deterrence has been used as a reason by Indian courts on 

occasion, however these allusions are frequently rhetorical rather than based on methodical 

examination. The claim that the death sentence is an effective deterrent to crime is undermined 

by the lack of convincing scientific evidence.11 

The reformative paradigm, on the other hand, places more emphasis on the possibility of the 

offender's rehabilitation and reintegration into society.12 This strategy has been supported more 

and more by Indian constitutional jurisprudence, which acknowledges that punishment should 

                                                             
8 Andrew Ashworth, Sentencing and Criminal Justice 75–102 (Cambridge Univ. Press, 2015). 
9 H.L.A. Hart, Punishment and Responsibility 231–240 (Oxford Univ. Press, 2008). 
10 K.D. Gaur, Textbook on Indian Penal Code 512–520 (6th ed., 2016). 
11 Amnesty International, Death Penalty: Global Report on Sentences and Executions (latest ed.). 
12 V.N. Shukla, Constitution of India 210–215 (13th ed., 2017). 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 6 | April 2026         ISSN: 2581-8503 

Page | 14   

strive for change rather than just retaliation. In Bachan Singh v. State of Punjab, the Supreme 

Court recognized that the death penalty ought to be applied exclusively in cases where the 

accused cannot be reformed. However, in reality, courts frequently neglect to carry out a 

thorough investigation into the offender's capacity for reform, undercutting the doctrinal 

commitment to rehabilitation. 

A conceptual inconsistency results from these opposing notions coexisting under the "rarest of 

rare" paradigm. Although the theory seeks to strike a balance between reformation and 

vengeance, its application sometimes favors the former, especially in situations involving 

egregious offenses. The normative coherence of the death penalty in a constitutional democracy 

is called into doubt by this disparity.13 

 

International Perspective and Global Trends 

The abolition or limitation of the death penalty has been the global trend in criminal justice. 

Due to a growing consensus that the death penalty is incompatible with modern human rights 

norms, the majority of nations have either abolished the death penalty in law or stopped using 

it in practice. International agreements like the International Covenant on Civil and Political 

Rights (ICCPR) support the gradual eradication of the death penalty while allowing its 

restricted application in nations that have not yet done so.14 

India maintains the death penalty while presenting itself as a "retentionist" nation with stringent 

regulations. India's main strategy for bringing its local legal system into compliance with 

international standards is the "rarest of rare" doctrine. 

In order to reduce arbitrariness, nations that still apply the death sentence have increasingly 

embraced organized sentencing frameworks, according to comparative jurisprudence. For 

example, the United States has created comprehensive legal norms that regulate the application 

of the death penalty, including bifurcated trials and particular aggravating circumstances.15 

Despite these steps, there are still worries about the death penalty's arbitrary nature, which has 

prompted numerous jurisdictions to completely abolish it. 

European nations, on the other hand, have all outlawed the death penalty because they believe 

it to be incompatible with human dignity and the right to life. This stance has been strengthened 

by the European Court of Human Rights, which has successfully made abolition a regional 

standard. These events demonstrate how India's retentionist policy is increasingly in odds with 

                                                             
13 Upendra Baxi, The Crisis of the Indian Legal System (Vikas Publishing, 1982). 
14 International Covenant on Civil and Political Rights, art. 6, Dec. 16, 1966. 
15 Gregg v. Georgia, 428 U.S. 153 (1976). 
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international human rights trends. 

 

Constitutional Morality and Human Dignity 

It is impossible to separate the Indian capital punishment argument from the larger idea of 

constitutional morality, which prioritizes human dignity, fundamental rights, and the rule of 

law. According to the interpretation of Article 21 of the Constitution in Maneka Gandhi v. 

Union of India, every deprivation of life must be reasonable, fair, and just. This criterion sets 

a high bar for the application of the death penalty. 

In constitutional jurisprudence, the idea of human dignity has become a major subject that 

shapes how fundamental rights are interpreted. The State must respect the intrinsic dignity of 

everyone, even those guilty of major crimes. The death penalty's irreversible nature raises grave 

issues in this aspect because it ends a person's life as well as their chance for atonement and 

change.16 

In a number of decisions, the Supreme Court has acknowledged the significance of dignity in 

relation to the death penalty. A rising understanding of the necessity to humanize the 

administration of justice, especially in situations involving the death penalty, is shown in 

rulings like Shatrughan Chauhan v. Union of India. However, this commitment is undermined 

by the ongoing dependence on arbitrary and populist standards like "collective conscience." 

From the standpoint of constitutional morality, the death penalty's validity is determined by 

how well it aligns with the principles of justice, equality, and dignity in addition to its formal 

legality. The "rarest of rare" doctrine's inconsistent application raises the possibility that these 

ideals aren't always sufficiently safeguarded. This begs the question of whether a constitutional 

framework that places a high priority on human rights and the rule of law can support the 

continuation of the death penalty. 

 

Structural Deficiencies in the Existing Framework 

The aforementioned analysis shows that the "rarest of rare" doctrine has serious structural flaws 

despite being constitutionally intended as a protection against the arbitrary application of the 

death penalty. Its intrinsic indeterminacy is the most notable of these. The concept avoids strict 

classification by design, but this flexibility has led to a lack of consistent sentencing guidelines. 

Lack of precise standards permits judicial discretion to function with little restraint, resulting 

                                                             
16 Law Commission of India, 262nd Report on Death Penalty (2015). 
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in different decisions in cases with comparable facts.17 The concept of equality before the law 

is compromised by such discrepancy, which also casts doubt on the justice of the death penalty. 

The disparity between aggravating and mitigating factors is a related shortcoming. Courts 

frequently value the seriousness and brutality of the offense over a meaningful assessment of 

the offender's circumstances, as demonstrated by the jurisprudence that followed Machhi Singh 

v. State of Punjab. This crime-centric approach downplays the importance of reformative 

concerns and deviates from the customized sentencing paradigm envisioned in Bachan Singh 

v. State of Punjab. One crucial flaw in the sentencing procedure is the lack to methodically 

evaluate the possibility of rehabilitation. 

The use of ambiguous and subjective criteria like "collective conscience" is another structural 

issue. Although this idea is meant to represent society values, it lacks a clear definition and 

adds a degree of unpredictability to judicial thinking. Its adoption runs the risk of 

compromising the impartiality and objectivity of the legal system by aligning sentence 

decisions with ephemeral popular mood rather than enduring constitutional foundations.18 

 

Need for Sentencing Reform and Institutional Mechanisms 

A thorough overhaul of India's capital punishment system is necessary to address these 

shortcomings. The creation of structured sentencing guidelines is a key step in this direction. 

These rules should specify exactly when the death penalty may be applied, taking into account 

both aggravating and mitigating conditions in a logical manner. Crucially, these rules must give 

precedence to the presumption of life in prison and mandate that judges give thorough, well-

reasoned explanations for deviating from this standard.19 

Establishing a strong mitigation inquiry procedure is equally important. Reliable information 

on the accused's background, mental health, and social circumstances must be available to 

courts. This means that pre-sentence reports must be prepared by qualified experts like social 

workers and psychologists.20 Such a system would improve the customized sentencing 

procedure and bring it into compliance with constitutional requirements by guaranteeing a 

thorough evaluation of the criminal. 

Another important factor in guaranteeing justice in capital cases is the caliber of legal counsel. 

Many of the accused who are facing the death penalty come from underprivileged origins and 

                                                             
17 Sangeet v. State of Haryana, (2013) 2 SCC 452. 
18 Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498. 
19 Code of Criminal Procedure, 1973, § 354(3) (requiring “special reasons” for death sentence). 
20 Law Commission of India, Report No. 262: The Death Penalty (2015). 
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do not have access to quality legal representation. To guarantee that mitigating elements are 

appropriately presented and taken into account, the legal assistance system must be 

strengthened, especially during the sentence phase. 

Additionally, the establishment of a commission or sentencing review body may help to 

improve the uniformity of court rulings. An organization of this kind might examine sentencing 

trends, spot inequalities, and create best practices that judges may use.21 The availability of 

organized guidelines can improve coherence without compromising discretion, even though 

judicial independence must be maintained. 

 

Expanding Alternatives to Capital Punishment 

Another significant reform path is the provision of alternative sentencing choices. The 

possibility of a "special category" of life imprisonment without remission as a compromise 

between life in prison and the death penalty is demonstrated by the ruling in Swamy 

Shraddananda (2) v. State of Karnataka. While addressing concerns about the seriousness of 

some crimes, increasing the use of such options can lessen reliance on the death penalty. 

This method is consistent with the more general notion of proportionality in sentencing, which 

permits judges to apply penalties that are appropriate for the gravity of the offense without 

using permanent measures. It also shows a slow transition to a more compassionate and 

adaptable criminal justice system. 

 

Strengthening Procedural Safeguards 

At every level of the criminal justice system, procedural safeguards must be reinforced because 

the death sentence is irreversible. The jurisprudence in Mohd. Arif @ Ashfaq v. State (NCT of 

Delhi) and Shatrughan Chauhan v. Union of India emphasizes the significance of justice in 

post-conviction procedures, such as mercy petitions and review hearings. To reduce the 

possibility of improper execution, these precautions must be applied consistently. 

Furthermore, the exercise of presidential clemency powers under Articles 72 and 161 of the 

Constitution must be more transparent. It would improve accountability and guarantee that the 

rights of death row inmates are sufficiently safeguarded if there were clear rules and deadlines 

for the processing of mercy applications.22 

 

                                                             
21 Andrew Ashworth, Sentencing and Criminal Justice 120–135 (Cambridge Univ. Press, 2015). 
22 INDIA CONST. arts. 72, 161. 
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Reconsidering the Retention of Capital Punishment 

Although the aforementioned measures are intended to enhance the current system, they also 

raise more general concerns about India's continued use of the death sentence. The long-term 

sustainability of the death penalty appears to be less guaranteed given the global trend toward 

abolition and the ongoing difficulties in maintaining justice and consistency.23 

 

Conclusion 

An important judicial attempt to reconcile the death penalty with the constitutional guarantee 

of life and liberty is represented by the "rarest of rare" doctrine. The theory aims to stop the 

death sentence from being applied arbitrarily and excessively by limiting it to extraordinary 

circumstances. But as this essay has shown, there are several difficulties in putting the idea into 

practice. 

A system that struggles to produce fair and predictable results is the result of unclear sentencing 

rules, inconsistent assessment of mitigating factors, and reliance on subjective standards. The 

need for reform is highlighted by the courts' recognition of these problems in cases like Santosh 

Kumar Satishbhushan Bariyar v. State of Maharashtra and Sangeet v. State of Haryana. 

Fairness, consistency, and regard for human dignity must be the guiding principles of the 

administration of justice in a constitutional democracy dedicated to the defense of fundamental 

rights. The legal system must make sure that the most severe penalty is exposed to the highest 

standards of examination, whether through comprehensive sentencing reform or eventual 

elimination. 

In the end, the "rarest of rare" doctrine's changing criteria reflect both the evolution of legal 

concepts and society's larger moral destiny. Aligning India's criminal justice system with the 

timeless principles of justice, humanism, and constitutional government is a problem as the 

country continues to wrestle with the difficulties of the death penalty. 

A major conflict between the death penalty's continuous application and the changing norms 

of constitutional morality and human rights is shown by theoretical and comparative research 

on the subject. Although the "rarest of rare" philosophy aims to balance these conflicting 

factors, its actual implementation shows a disproportionate focus on vengeance and a lack of 

regard for reformative ideas. 

The long-term sustainability of the death penalty in India is called into doubt by the worldwide 

abolitionist movement and the increasing focus on human dignity. The death penalty's 

                                                             
23 United Nations, Second Optional Protocol to the ICCPR, aiming at the abolition of the death penalty (1989). 
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legitimacy as a just and uniform form of punishment is undermined even within the current 

legal framework by the absence of formal sentencing guidelines and the continuation of judicial 

subjectivity. 

The "rarest of rare" principle's doctrinal development exposes a fundamental conflict between 

its practical application and its constitutional goals. Although the doctrine was intended to 

prevent arbitrary punishment, its ambiguity and the absence of formal rules have led to 

subjectivity and inconsistency. The Machhi Singh framework's attempt to shed light has 

unintentionally turned attention away from the offender's circumstances and toward the crime. 

The Supreme Court's recognition of these problems in decisions like Bariyar and Sangeet 

emphasizes the necessity of reevaluating the theory. The "rarest of rare" theory runs the risk of 

failing to accomplish its intended goal in the absence of substantial reforms targeted at 

standardizing sentencing procedures and bolstering the inclusion of mitigating factors. It may 

continue to operate as a flexible but unreliable standard that allows arbitrariness in the most 

critical of situations rather than acting as a constitutional safeguard. 

The "rarest of rare" doctrine's development through court rulings exposes a recurring 

disconnect between its theoretical underpinnings and real-world implementation. The Supreme 

Court has recognized the flaws in the current system, but it has not yet created a logical and 

organized sentencing guidelines. Serious questions concerning the uniformity and justice of 

capital punishment in India are raised by the ongoing reliance on subjective judicial discretion 

and the insufficient evaluation of mitigating circumstances. 
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