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“LEGAL AND ETHICAL CONSIDERATION IN
SURROGACY AGREEMENT?”

AUTHORED BY - LALITHA VARSHINI.G & PROF. D ARUN RAJ

ABSTRACT

Surrogacy, as a frame of helped regenerative innovation, has developed as
a reasonable and progressively acknowledged arrangement for people and couples incapable to
conceive actually. Be that as it may, this regenerative choice is went with by a run of
complex legitimate and moral challenges that request exhaustive investigation.
This consider investigates the multifaceted measurements of surrogacy understandings, with
a essential centre on the legitimate and moral contemplations that administer them. It looks
at the current lawful systems controlling surrogacy in India, especially beneath the Surrogacy
(Direction) Act, 2021, and compares these with universal hones to highlight qualities, crevices,
and zones in require of change. Legitimate issues such as the enforceability of
contracts, assurance of lawful parentage, citizenship rights of children born through surrogacy,

and cross-border surrogacy debate are basically surveyed.

The moral contemplations examined incorporate educated assent, real independence, abuse d
angers, and the commodification of generation. The paper
applies significant moral speculations such as utilitarianism, deontological morals,
and women's activist points of view to give a adjusted ethical assessment. Moreover,
the investigate dives into the socio-psychological impacts of surrogacy, centring on
the passionate and mental affect on surrogate moms, as well as the character arrangement and
social acknowledgment of children born through such courses of action. Based on these
experiences, the think about proposes comprehensive approach suggestions, counting more
grounded legitimate securities,
clear moral rules, comprehensive qualification criteria, mental bolster frameworks,
and improved universal participation for cross-border cases. The paper concludes
that whereas surrogacy holds transformative potential for family creation, its hone must be
grounded in sympathy, equity, and regard for human respect. Guaranteeing the well-being of
all parties—surrogates, expecting guardians, and children—
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requires continuous lawful refinement, moral watchfulness, and societal affectability.
This inquire about contributes to the broader talk on surrogacy as both a regenerative right and

a human involvement that must be overseen dependably and morally.

INTRODUCTION

Surrogacy, as a strategy of helped propagation, has developed in noticeable quality due to
progressions in restorative innovation and changing societal structures. It includes a legally
binding course of action where a lady (the surrogate) concurs to carry and convey a child for
another individual or couple (the aiming guardians). Whereas surrogacy offers trust to
numerous who are incapable to conceive, it too presents a complex web of lawful and moral
issues. Legitimate contemplations incorporate the enforceability of surrogacy understandings,
parental rights, citizenship of the child, and the security of all parties involved—especially the
surrogate and the child. Morally, surrogacy raises questions approximately misuse, assent,
commodification of the human body, and the welfare of the child. These issues are assist
complicated by varying national laws and social states of mind toward regenerative rights. In
this manner, a exhaustive understanding of both legitimate systems and moral suggestions is

fundamental to explore the fragile territory of surrogacy courses of action.

Surrogacy has risen as a critical improvement in the field of regenerative innovation,
advertising a pathway to parenthood for people and couples who are incapable to conceive or
carry a pregnancy. The hone includes complicated lawful and moral measurements, especially
when formal assertions are made between the surrogate and the planning guardians. In later a
long time, both benevolent and commercial surrogacy have picked up consideration over the
globe, starting talks about around the authenticity, ethical quality, and control of such

arrangements.

Legal frameworks over diverse purviews change broadly in their approach to surrogacy.
Whereas a few nations allow and direct it beneath particular conditions, others have forced
through and through bans, citing concerns over the abuse of ladies and commodification of
children. In India, for case, surrogacy has transitioned from being a booming unregulated
industry to a more firmly controlled prepare beneath the Surrogacy (Direction) Act, 2021,
which bans commercial surrogacy and grants as it were charitable surrogacy beneath strict

conditions.
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The moral contemplations encompassing surrogacy are similarly complex. Issues such as
educated assent, independence of the surrogate mother, potential restraint, and the rights and
welfare of the child born through surrogacy stay beneath consistent investigation. The crossing
point of law and morals in surrogacy assertions raises vital questions almost human rights,
regenerative flexibility, and social equity, making it a basic zone for scholarly and

legitimate investigation.

LEGAL FRAME WORKS GOVERNING SURROGACY

The lawful control of surrogacy changes essentially over wards, reflecting varying social,
ethical, and lawful angles on regenerative rights, parenthood, and real independence. Whereas
a few nations have created comprehensive lawful systems to control surrogacy courses of
action, others have denied the hone completely, or work in legitimate ranges with small to no

regulation.

1. Worldwide Legitimate Frameworks:

Internationally, there is no bound together legitimate instrument that oversees surrogacy. Be
that as it may, different universal human rights disobedient touch upon related issues:
Universal Announcement of Human Rights (UDHR) and Worldwide Contract on Gracious and
Political Rights (ICCPR) emphasize the right to found a family and individual autonomy.

The Hague Conference on Private Worldwide Law has started work on an universal assention
to address issues of worldwide surrogacy courses of action (ISAs), particularly to secure the
rights of children born through cross-border surrogacy.

Many created nations such as the Joined together States (in select states), Ukraine, and Georgia
permit and control commercial surrogacy, whereas nations like Germany, France, and Italy

boycott all shapes of surrogacy.

Lawful System in India:
India was once considered a worldwide centre for commercial surrogacy due to its
reasonableness and therapeutic framework. In any case, due to moral concerns and reports of

abuse, the Indian government sanctioned particular enactment to control the practice:

a. Surrogacy (Direction) Act, 2021

This act serves as the central lawful system administering surrogacy in India. Key arrangements
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include:

Altruistic Surrogacy As it were: Commercial surrogacy is disallowed. As it were charitable
surrogacy is allowed, where the surrogate mother gets no money related recompense other than
therapeutic costs and insurance.

Eligibility Criteria: As it were Indian hetero hitched couples with demonstrated fruitlessness, a
dowager, or a divorced person lady (inside age limits) are permitted to pick for surrogacy.
Surrogate Qualification: The surrogate must be a near relative of the expects couple, hitched,
and have one organic child of her own.

Establishment of Specialists: The Act gives for the foundation of National and State Surrogacy
Sheets to direct the execution and regulation.

Penalties and Offenses: It endorses strict punishments for commercial surrogacy, deserting of
a surrogate child, and utilize of surrogacy for exploitative or untrustworthy purposes.

b. Helped Regenerative Innovation (Direction) Act, 2021:
This Act complements the Surrogacy (Control) Act by controlling ripeness clinics and
Craftsmanship methods, guaranteeing moral hones, assent, and security of regenerative rights.

2. Legitimate Challenges in Surrogacy Agreements

Despite the definition of laws and directions encompassing surrogacy, a few lawful challenges
proceed to complicate the hone. These challenges regularly emerge due to the crossing point
of restorative science, individual freedom, family law, and human rights. The nonattendance

of a uniform worldwide legitimate standard advance contributes to the complexity.

a. Enforceability of Surrogacy Agreements

In numerous purviews, surrogacy contracts—especially commercial ones—are considered
void or unenforceable on ethical or open approach grounds.

Courts may prioritize the best intrigued of the child over the terms of the contract, possibly
abrogating agreed-upon terms between the surrogate and expecting parents.

In India, as it were charitable surrogacy is legitimately allowed beneath the Surrogacy
(Direction) Act, 2021, and indeed these assertions must comply with strict qualification and

procedural conditions.

b. Parental Rights and Care Disputes

One of the most disagreeable lawful issues in surrogacy is the assurance of legitimate
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parentage.

Conflicts may emerge if:

The surrogate denies to give up the child.

The expects guardians forsake the child due to incapacity or alter of mind.

Indian law as of now recognizes the plans couple as the legitimate guardians, but such

acknowledgment may not be programmed in other countries.

c. Cross-Border Surrogacy and Citizenship Issues

In cases of universal surrogacy, lawful clashes emerge due to:

Differing laws on surrogacy in the surrogate's and planning parents’ countries.

Difficulty in getting birth certificates, travel permits, or citizenship for the child.

Example: Cases where a child born in India to remote guardians through surrogacy was denied

citizenship or passage into the domestic nation due to legitimate gaps.

d. Abuse and Moral Abuse

Commercial surrogacy, when unregulated, can lead to the abuse of destitute ladies, impelling,
and human trafficking concerns.

In India, earlier to the 2021 Act, there were numerous reports of "surrogacy ranches” and
operators benefitting from frantic ladies and childless couples.

Even benevolent surrogacy can include enthusiastic control or family weight, which obscures

the line between free assent and coercion.

e. Need of Lawful Clarity and Standardization

The need of consistency in universal laws leads to legitimate escape clauses, particularly in
cases including surrogacy tourism.

Some nations allow surrogacy but need clear laws on therapeutic carelessness, recompense,
and rights of all parties.

India's enactment is later and still advancing, with ambiguities around qualification, definitions

of near relatives, and checking mechanisms.

f. Surrogacy and LGBTQ+ Rights
In India, the current laws avoid LGBTQ+ couples and single men from selecting for surrogacy,
raising questions around separation and infringement of crucial rights beneath Articles 14 and

21 of the Indian Constitution.


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | April 2025 ISSN: 2581-8503

Many nations still do not recognize non-traditional family structures in surrogacy laws, making

obstructions to parenthood for assorted bunches.

3. Lawful Rights in Surrogacy

Surrogacy courses of action include numerous parties, each with particular legitimate rights
that must be ensured through legitimate direction and moral hones. These rights are regularly
the subject of legitimate examination, particularly in cases where debate emerge with respect

to parentage, care, or compensation.

a. Rights of the Surrogate Mother:

Right to Educated Assent: The surrogate must be completely educated of the therapeutic
methods, dangers, and lawful suggestions some time recently giving assent. This guarantees
independence and secures against restraint or exploitation.

Right to Restorative Care and Protections: Beneath the Surrogacy (Control) Act, 2021 (India),
the surrogate is entitled to scope of all restorative costs and an protections arrangement
covering post-partum complications for at slightest 36 months.

Right Against Misuse: The law forbids commercial surrogacy to anticipate budgetary impelling
and misuse of financially distraught women.

Right to Pull back (Restricted): In a few locales, a surrogate may be permitted to pull back
assent at a certain organize, in spite of the fact that this is limited beneath Indian law once the

developing life is implanted.

b. Rights of the Planning Parents:

Right to Legitimate Parenthood: Aiming guardians have the right to be recognized as the
legitimate guardians of the child born through surrogacy. In India, they are issued a parentage
arrange or certificate post-delivery.

Right to Guardianship: The aiming guardians have full custodial rights over the child and are
legitimately committed to care for and raise the child.

Right to Protection and Privacy: The surrogacy prepare, counting the character and restorative
history of the surrogate, is ensured by protection rights beneath both national and universal

lawful standards.

c. Rights of the Child Born Through Surrogacy:
Right to Legitimate Personality and Nationality: The child has the right to a lawful personality,
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counting birth enrolment and citizenship. Worldwide surrogacy frequently makes legitimate
challenges here.
Right to Parental Care and Legacy: The child is entitled to parental care and legacy from the

aiming guardians as per individual and statutory laws.

d. Lawful Acknowledgment of Surrogacy Agreements:

In India, surrogacy understandings must comply with the Surrogacy (Direction) Act, 2021.
These assertions are enforceable as it were if they are benevolent and meet all lawful criteria.
Some wards consider surrogacy contracts non-binding or void on open approach. grounds,

particularly if they include commercial surrogacy.

ETHICAL CONSIDERATIONS IN SURROGACY
1. Socio-Psychological Affect: Passionate and Mental Impacts on Surrogates
Surrogacy, whereas restoratively and legitimately overseen, has significant passionate and
mental impacts on the surrogate mother. These impacts are regularly impacted by social
standards, family desires, individual convictions, and social values. The surrogacy involvement
can be both engaging and candidly saddling, with long-term mental suggestions that are

habitually ignored in lawful and clinical frameworks.

a. Passionate Connection and Partition Anxiety

A surrogate mother may create a solid enthusiastic bond with the child she carries, especially
due to hormonal changes and maternal instinctual that actually create amid pregnancy.

After conveyance, the handle of giving up the child to the expecting guardians can cause
enthusiastic trouble, pain, or indeed indications of postpartum depression.

This division can be more seriously in benevolent surrogacy where the surrogate is a relative

or known person, including layers of passionate complexity.

b. Personality and Self-Worth Issues

Some surrogates report a sense of misfortune of character, particularly when they are seen
exclusively as a "carrier" or "womb for rent."”

Society may force marks of disgrace or judgments, particularly in preservationist societies
where surrogacy is misjudged or scowled upon.

Internal clashes may emerge if the surrogate’s individual values or devout convictions clash

with the act of giving absent the child after birth.
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c. Social Disgrace and Isolation

In numerous social orders, especially in conventional settings like parts of India, surrogates
confront social disgrace, being labelled as corrupt or being misjudged as locks in in surrogacy
for money related gain. This can lead to social confinement, conjugal strife, or strained family
relationships.

Surrogates regularly keep the pregnancy mystery, which makes enthusiastic burden and a need

of social bolster amid a defenceless time.

d. Mental Stretch and Pressure

Surrogates may encounter stretch due to legitimate vulnerabilities, fear of therapeutic
complications, or weight from the aiming parents.

The desire to keep up a idealize pregnancy can lead to uneasiness, particularly when legally
binding commitments restrain her autonomy.

Emotional burden is increased when numerous embryos are embedded, coming about in twin

or triplet pregnancies, which are physically and rationally more challenging.

e. Positive Mental Results (in A few Cases)

Not all mental impacts are negative. A few surrogates report sentiments of strengthening,
fulfilment, and pride in making a difference another family.

When surrogacy is deliberate, well-regulated, and sincerely upheld, it can lead to positive self-
esteem and individual satisfaction.

Establishing aware and steady relationship with the aiming guardians can too decrease

enthusiastic trouble and advance enthusiastic well-being.

2. Children identity and social acceptance

Children born through surrogacy not as it were enter the world through a interesting natural
and legitimate prepare but moreover develop up exploring complex character questions and
potential challenges with respect to social acknowledgment. These angles are formed by social

recognitions, family structures, societal standards, and lawful recognition.

a. Character Arrangement and Mental Development
As children develop, they regularly start to address their beginnings, particularly when they
gotten to be mindful of the interesting circumstances of their birth.

Questions such as “Who is my genuine mother?”, “Was [ wanted?”, or “Why was I born this
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way?” are common among children born through surrogacy.

A need of straightforwardness or data can lead to character disarray, moo self-esteem, or
sentiments of being distinctive from peers.

Children advantage from age-appropriate divulgence and open communication, which can

cultivate sound mental improvement and self-acceptance.

b. Social Acknowledgment and Stigma

In numerous conventional or traditionalist social orders, children born through surrogacy may
confront social shame, especially if surrogacy is related with shamelessness or
commodification of life.

Schools, communities, and expanded families may display partiality or obliviousness,
particularly in regions where surrogacy is legitimately confined or socially taboo.

This can lead to social avoidance or bullying, influencing the child's passionate and social well-

being.

c.. Lawful Acknowledgment and Parentage Rights

Legal acknowledgment of the planning guardians is basic for the child’s citizenship, legacy
rights, and lawful identity.

In a few wards, particularly where surrogacy laws are vague, children may confront delays or
complications in getting a birth certificate, international id, or lawful guardianship documents.
International surrogacy courses of action can take off children in legitimate limbo, particularly
if the child’s nationality is not quickly recognized by the commissioning parents' domestic

country.

d. Part of Family and Back Systems

The state of mind and bolster of the family plays a central part in the child’s understanding of
their origin.

Children raised in cherishing, educated, and comprehensive families are more likely to create
a secure sense of character and confront less inside conflict.

Psychological counselling for both guardians and children can help in making an environment

of acknowledgment and enthusiastic strength.

e. Children’s Rights Perspective
According to the UN Tradition on the Rights of the Child, each child has the right to know and
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be cared for by their guardians and to protect their personality, counting nationality and family
relations.

Surrogacy courses of action must prioritize the best intrigued of the child, not as it were at birth
but all through their formative a long time.

POLICY RECOMMENDATIONS AND FUTURE DIRECTION
Surrogacy, as a strategy of helped propagation, speaks
to a critical headway in regenerative healthcare, advertising trust to people and couples who
are incapable to conceive actually. Be that as it may, this trust is went with by a complex web
of lawful, moral, passionate, and social challenges that must be
carefully explored to guarantee equity and nobility for all parties included — particularly the
surrogate mother  and the child born through the  arrangement.

Legally, surrogacy includes complex issues related to contract enforceability, parental rights,
citizenship, and child welfare. The presentation of laws such as India’s Surrogacy (Control)
Act, 2021 has endeavoured to bring structure and moral boundaries to
the hone, however holes stay, particularly in terms

of comprehensive qualification, authorization, and security of surrogate autonomy.

Ethically, surrogacy raises noteworthy questions around real independence, assent,
commodification, and potential exploitation—particularly
of financially impeded ladies. Moral hypotheses such as utilitarianism, deontology, women's
activist morals, and the morals of care offer diverse focal points through which
to assess the ethical legitimacy of
surrogacy hones. Guaranteeing educated assent and regard for the independence of surrogates

is not fair a  procedural convention but a ethical imperative.

From a socio-psychological point of view, both surrogate moms and children born through
surrogacy confront enthusiastic challenges that can have long-term impacts. Surrogates
may battle with character, connection, and shame, whereas children may hook with
questions approximately their root, social acknowledgment, and legitimate acknowledgment.
These human measurements emphasize the require for comprehensive counselling, instruction,

and bolster frameworks as necessarily components of any surrogacy program.
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In conclusion, for surrogacy to be a really moral and fair hone, it must
go past therapeutic victory and legitimate custom. It must reflect kindness, regard,
and security for human nobility. Compelling direction, educated policymaking,
and open mindfulness are fundamental in changing surrogacy into a hone that serves the

best interface of all — not fair in hypothesis, but in genuine lived encounters.

Ethical guidelines

Moral rules in surrogacy are fundamental to guarantee that the rights, respect, and well-being
of all parties—especially surrogate moms and children—are regarded and ensured all
through the handle. At the centre of these rules is the guideline of educated assent,
which commands that the surrogate must completely get it and deliberately concur to
all viewpoints of the surrogacy course of action, counting therapeutic methods, dangers, and
postnatal duties. Independence and real judgment must be shielded, meaning the
surrogate ought to hold control over her body and restorative choices amid pregnancy, without
undue impact from planning guardians or organizations. Non-exploitation is
another significant moral standard; surrogacy ought to not take advantage of women’s money
related vulnerabilities, and reasonable recompense (where allowed) or satisfactory back must
be guaranteed. Moreover, the best interface of the child
must direct each choice, counting things related to parentage, legitimate character,
and mental well-
being. Moral hones moreover request straightforwardness and responsibility from
clinics, legitimate mediators, and commissioning guardians. Secrecy, regard,
and socially touchy treatment ought to be kept up all through the prepare. Finally, post-
surrogacy  care—including  enthusiastic  back  and lawful — safeguards—should
be portion of each moral surrogacy system. By following to these moral rules, surrogacy can
be practiced as a compassionate and fair frame of family creation, or maybe than a commercial

or exploitative exchange.

CONCLUSION

Surrogacy, as a strategy of helped propagation, speaks to a critical headway in regenerative
healthcare, advertising trust to people and couples who are incapable to conceive actually. Be
that as it may, this trust is went with by a complex web of lawful, moral, passionate, and social

challenges that must be carefully explored to guarantee equity and nobility for all parties
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included — particularly the surrogate mother and the child born through the arrangement.

Legally, surrogacy includes complex issues related to contract enforceability, parental rights,
citizenship, and child welfare. The presentation of laws such as India’s Surrogacy (Control)
Act, 2021 has endeavoured to bring structure and moral boundaries to the hone, however holes
stay, particularly in terms of comprehensive qualification, authorization, and security of

surrogate autonomy.

Ethically, surrogacy raises noteworthy questions around real independence, assent,
commodification, and potential exploitation—particularly of financially impeded ladies. Moral
hypotheses such as utilitarianism, deontology, women's activist morals, and the morals of care
offer diverse focal points through which to assess the ethical legitimacy of surrogacy hones.
Guaranteeing educated assent and regard for the independence of surrogates is not fair a

procedural convention but a ethical imperative.

From a socio-psychological point of view, both surrogate moms and children born through
surrogacy confront enthusiastic challenges that can have long-term impacts. Surrogates may
battle with character, connection, and shame, whereas children may hook with questions
approximately their root, social acknowledgment, and legitimate acknowledgment. These
human measurements emphasize the require for comprehensive counselling, instruction, and

bolster frameworks as necessarily components of any surrogacy program.

For surrogacy to be a really moral and fair hone, it must go past therapeutic victory and
legitimate custom. It must reflect kindness, regard, and security for human nobility.
Compelling direction, educated policymaking, and open mindfulness are fundamental in
changing surrogacy into a hone that serves the best interface of all — not fair in hypothesis,

but in genuine lived encounters.
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