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ABOUT WHITE BLACK LEGAL

White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research

with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the

dissemination of accessible legal scholarship to a global readership.
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AIM & SCOPE

The aim of White Black Legal — The Law Journal is to promote excellence in legal research
and to provide a credible academic forum for the analysis, discussion, and advancement of
contemporary legal issues. The journal encourages original, analytical, and well-researched

contributions that add substantive value to legal scholarship.

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and
interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal
professionals, researchers, scholars, and students who demonstrate intellectual rigour,

analytical clarity, and relevance to current legal and policy developments.

The scope of the journal includes, but is not limited to:
e Constitutional and Administrative Law
e Criminal Law and Criminal Justice
e Corporate, Commercial, and Business Laws
e Intellectual Property and Technology Law
e International Law and Human Rights
e Environmental and Sustainable Development Law
e Cyber Law, Artificial Intelligence, and Emerging Technologies

e Family Law, Labour Law, and Social Justice Studies

The journal accepts original research articles, case comments, legislative and policy analyses,
book reviews, and interdisciplinary studies addressing legal issues at national and international
levels. All submissions are subject to a rigorous double-blind peer-review process to ensure

academic quality, originality, and relevance.

Through its publications, White Black Legal — The Law Journal seeks to foster critical legal
thinking and contribute to the development of law as an instrument of justice, governance, and
social progress, while expressly disclaiming responsibility for the application or misuse of

published content.
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THE ANATOMY OF BREACH OF CONTRACT

AUTHORED BY - DR ANIL KUMAR SAINI

Assistant Professor, Government Law College, Churu (Rajasthan)

Abstract:

This article provides an exhaustive, multidimensional analysis of the doctrine of breach of
contract, which serves as a vital core of commercial law. Contracts constitute the fundamental
operational infrastructure of market economies by providing legal certainty to economic
exchanges. When a contracting party defaults, this economic predictability fractures,
necessitating a robust legal framework to calculate liabilities and award equitable remedies.
This paper comprehensively examines the definition, thresholds, and taxonomies of breach—
specifically separating actual, anticipatory, material, and fundamental breaches. It offers an
extensive statutory critique of Sections 73, 74, and 75 of the Indian Contract Act, 1872, tracing
the evolution of judicial approaches to liquidated damages and penalties. Furthermore, the
paper evaluates equity-based remedies, including specific performance, injunctions, and
quantum meruit. Finally, it addresses cutting-edge modern challenges, including the
operational mechanics of Force Majeure clauses in volatile global markets and the execution

of automated smart contracts within blockchain environments.

Key Words- Breach of Contract, Commercial Law, Indian Contract Act, 1872

1. Introduction: The Economic and Legal Philosophy of Contracts

A contract represents far more than a mere formal agreement written on parchment or
signed digitally; it serves as the foundational legal architecture that enables modern commerce,
facilitates capital accumulation, and stabilises economic markets. In the philosophical terms of
Thomas Hobbes and John Locke, just as a social contract establishes peaceful civil governance,
a commercial contract establishes a private micro-regime of predictable rules between market
participants. By entering into a legally binding agreement, private entities voluntarily limit
their future behavioural autonomy, converting open-ended promises into secure, state-enforced

legal obligations.

The primary economic purpose of contract law is to mitigate transactional risk. In a
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complex market economy, commercial exchanges are rarely instantaneous; they involve
extended periods of performance, significant capital investments, and mutual dependencies.
An enterprise must procure raw materials, invest in human infrastructure, and commit financial
assets based entirely on the enforceable promise that a counterparty will deliver goods, perform
services, or pay a stipulated price at a future date. Therefore, the law of contract provides
economic actors with a structural mechanism to manage uncertainty, calculate future
operational costs, and trust that a counterparty's default will not result in uncompensated

financial ruin.

A breach of contract occurs when a contracting party, without a valid legal excuse, fails
to perform any obligation required of them under the agreement, performance falls short of the
stipulated standard, or they explicitly repudiate their commitment before the time of
performance arrives. A breach represents a serious disruption of economic expectations. It
introduces inefficiency, creates sudden financial losses, and undermines market stability.
Consequently, the primary objective of judicial enforcement is not to punish the defaulting
party out of moral outrage, but to restore equilibrium. It aims to reallocate the financial burdens
caused by the default and place the non-breaching party, as closely as money can achieve, into

the position they would have occupied had the contract been fully and properly performed.

Kinds of Damages

(1) General or ordinary damages: The compensation is recoverable for only that loss or
damage which could have been foreseen on breach of contract or which was
foreseeable on a reasonable belief. The damages which can be understood naturally by
an ordinary person on breach of contract are general damages because such a person
can assume the circumstances in the usual course of things which exist in such a case
according to experience. General damages are implied by law.

(2) Special damages: Special damages are different from general damages. In special
circumstances, a person is entitled to get special damages if the special loss or damage
is the natural or proximate cause of breach of contract. Special damage is generally not
the immediate consequence of breach of contract. No clear dividing line can be drawn
between general damage (loss) and special damage (loss). The loss which can become

general in any breach of contract can become special in any other breach of contract.
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Special damages is that which are in the knowledge of the parties.

(3) Natural or consequential damages: The loss is natural or consequential, which is
consequential to breach of contract, but it is not necessary that the consequence may
be direct and immediate. 'Consequential damages', sometimes in a loose sense, is also
used in the sense of special damages.

(4) Remote damages: The damages are remote, which are remotely connected with the
breach of contract and are not proximate. The damages are not awarded for the remote
consequences but for proximate consequences only.

(5) Nominal damages: If there is no real loss caused by breach of contract, the court can
order the party in default to pay nominal damages.

(6) Exemplary, punitive or vindictive damages: Exemplary, punitive or vindictive
damages are not awarded by way of just compensation to the person suffering harm
but for deterrence by way of punishment so that others may not follow the same course
of action. Such damages are sometimes confused with the penal provisions and are
generally awarded against a tort-feasor. Such damages are awarded when the act of the
Government servants has been oppressive, arbitrary and unconstitutional or when the
defendant's conduct is to derive a profit exceeding much in proportion to the
compensation which can be paid to the plaintiff or when there is an express provision
under the statute. Exemplary damages are awarded just to teach a lesson to the
wrongdoer.

(7) Prospective damages: These are damages which arise in future due to the present
incident, the effect of which is in future. For example, in case of a breach of contract
by the defendant, the plaintiffis deprived of installing the machinery, by the installation
of which, he could have earned huge profits, and it is known to the parties that no such
machinery will be available for a period of the next five years, in case the defendant
fails to supply it at present. Similarly, in the case of a tort arising out of an accident,
the plaintiff becomes handicapped, adversely affecting his prospects. In such cases, the

damages are calculated based on loss which are prospective in nature.

2. Taxonomy of Breach: Classifications and Thresholds-

Not all instances of contract non-performance are legally identical. Jurisprudence
categorises breaches based on their timing, severity, and structural impact on the ongoing

validity of the contractual relationship. Properly identifying the specific category of breach is
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critically important because it dictates the immediate legal rights of the injured party,
particularly whether they are permitted to terminate the entire agreement or are restricted to

seeking monetary compensation while keeping the contract active.

2.1 Actual Breach vs. Anticipatory Repudiation

An Actual Breach occurs at the precise moment fixed for performance under the contract.
It manifests when a party completely fails to deliver the promised goods, performs services in
a defective or non-compliant manner, or refuses to pay the stipulated amount on the designated
due date. It can also occur during the course of performance if a party abandons their
obligations midway, making complete execution impossible.

Conversely, an Anticipatory Breach (codified under Section 39 of the Indian Contract
Act, 1872) occurs when a party, before the scheduled date of performance, demonstrates a
clear, unequivocal refusal to fulfil their contractual obligations. This repudiation can be
expressed explicitly through direct written or oral statements, or it can be implied implicitly
through actions that render performance factually impossible (such as a seller destroying the
unique asset that was promised to a specific buyer). When an anticipatory breach occurs, the
law does not force the injured party to wait passively for the scheduled performance date to
pass. They are granted an immediate legal choice: they can treat the contract as completely
terminated and file an immediate claim for damages, or they can reject the repudiation, keep
the contract alive (subsisting), and wait to see if the counterparty fulfils their obligations on

the final due date.

2.2 Material Breach vs. Minor (Immaterial) Breach

A Material Breach goes directly to the structural root of the contract. It-occurs when
the failure to perform is so substantial that it fundamentally defeats the essential purpose of the
agreement, depriving the non-breaching party of the core benefit they bargained for. A material
breach completely excuses the injured party from performing their own remaining obligations
and grants them the legal right to terminate the contract and sue for comprehensive damages.

A Minor Breach (often termed an immaterial or partial breach) involves a failure to
comply with a secondary, non-essential term of the agreement. The core purpose of the contract
remains intact, and the non-breaching party still receives the substantial benefit of the bargain.
For example, if a construction company builds a commercial structure perfectly but uses a
different brand of equivalent-quality plumbing pipes than specified in the contract, a minor

breach has occurred. In this scenario, the non-breaching party cannot terminate the entire
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contract or refuse to pay for the building; they are restricted to seeking a reduction in price or

damages equivalent to the specific financial loss caused by the minor variance.

2.3 Fundamental Breach and the Doctrine of Repudiation

The doctrine of Fundamental Breach, developed extensively in common law
jurisprudence, represents a high legal threshold where the violation is so severe that it destroys
the contractual relationship entirely. It occurs when a party performs their obligations in a
manner radically different from what was contemplated, or fails to perform so completely that
the contract becomes a mockery of its original terms. Historically, the identification of a
fundamental breach prevented a defaulting party from relying on limitation of liability or
exclusion clauses within the contract, though modern corporate law often treats this as a matter

of strict contractual interpretation rather than an absolute rule of law.

3. Statutory Framework: Sections 73, 74, and 75 of the Indian Contract Act-
In India, the legal consequences and financial adjustments resulting from a breach of
contract are governed by a clear, codified statutory framework contained in Chapter VI of the
Indian Contract Act, 1872. These provisions balance economic freedom with equitable
principles, ensuring that while parties are held to their promises, financial liability is calculated

using predictable judicial standards.

Section 73: The Ground Rules for Unliquidated Damages

Section 73 establishes the foundational statutory mechanism for calculating monetary
compensation when the contract does not contain a pre-agreed damages clause. The provision
states that when a contract has been broken, the party who suffers from the breach is entitled
to receive compensation for any loss or damage caused to them thereby:
-Which naturally arose in the usual course of things from such breach (General Damages).
-Which the parties knew, when they made the contract, to be likely to result from the breach
of it (Special Damages).

Crucially, Section 73 places a strict statutory limit on liability, explicitly declaring that:

"Such compensation is not to be given for any remote and indirect loss or damage sustained
by reason of the breach." This restriction prevents parties from seeking speculative, open-
ended financial windfalls. Furthermore, the explanation to Section 73 imposes an active legal

duty on the non-breaching party to take all reasonable steps to mitigate the loss caused by the
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breach. If an injured party negligently allows their financial losses to accumulate without
taking reasonable steps to minimise them, they cannot claim compensation for the portion of

the damage that could have been avoided.

3.2 Section 74: Liquidated Damages vs. Penalties

Section 74 addresses scenarios where the parties anticipate a potential default and
explicitly specify a pre-agreed sum of money within the text of the contract to be paid in the
event of a breach. This provision eliminates the traditional, rigid distinction found in English
common law between "Liquidated Damages" (a genuine pre-estimate of loss enforced by
courts) and "Penalties" (an excessive sum designed to terrify the party into performance, which
is struck down by courts as unenforceable).

Section 74 simplifies this approach by stating that if a sum is named in the contract as
the amount to be paid in case of a breach, the party complaining of the breach is entitled to
receive reasonable compensation not exceeding the amount so named, whether or not actual
damage or loss is proved to have been caused. The specified sum operates as an absolute
financial ceiling, and the courts retain the equitable power to reduce the amount if it is found

to be unreasonable, excessive, or punitive in nature.

3.3 Section 75: Rescission and Justifiable Termination

Section 75 provides a vital concluding link in the statutory architecture. It states that a
person who rightfully rescinds (terminates) a contract because the counterparty has failed to
perform is entitled to compensation for any damage which he has sustained through the non-
fulfilment of the contract. This ensures that the act of terminating an agreement due to a
material breach does not waive or extinguish the injured party's right to pursue monetary claims

for the underlying default.

4. Landmark Judicial Precedents and Doctrinal Evolution
The statutory text of contract law is constantly clarified and refined through judicial
interpretation. Over nearly two centuries, courts have developed essential common law
doctrines that govern how damages are measured, when pre-agreed sums must be paid, and

how financial liability must be limited.

Hadley v. Baxendale (1854) - The Foundation of Remoteness. The plaintiffs, who operated

a flour mill, suffered a broken crankshaft and contracted the defendants, a carrier enterprise, to
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transport the broken shaft to an engineer to serve as a model for a replacement. The carrier
delayed delivery through negligence, causing the mill to remain completely shut down for
several additional days, which resulted in a substantial loss of profits. The plaintiffs sued for
these lost profits.

The Court of Exchequer rejected the claim, establishing a dual rule: damages are only
recoverable if they flow naturally from the breach (the first limb), or if they were within the
specific, contemplated knowledge of both parties at the time the contract was formed (the
second limb). Because the carrier did not know that the mill lacked a spare shaft and would be
completely incapacitated by the delay, the lost profits were ruled too remote to be recovered,

as they were not a natural consequence of a simple transport delay.

Fateh Chand v. Balkishan Dass (1963) - Constitutional Interpretation of Section 74
In this landmark judgment, the Supreme Court of India clarified the operation of Section 74
regarding the forfeiture of earnest money and pre-estimated damages. The court ruled that the
jurisdiction of the court to award compensation under Section 74 is unqualified. The court is
not bound to automatically award the entire sum specified in the contract simply because a
breach has occurred. The judiciary must always evaluate what constitutes 'reasonable
compensation.' If the named sum is punitive or completely disproportionate to any conceivable
loss, the court will reduce it, reinforcing that the primary goal of Section 74 is compensation,

not punishment.

Maula Bux v. Union of India (1969) - The Requirement of Proof of Loss
Building upon Fateh Chand, the Supreme Court addressed whether an injured party must prove
actual loss to claim a pre-agreed sum under Section 74. The court established a clearprocedural
rule: if the court evaluates a contract where the actual loss resulting from a breach can be easily
calculated using ordinary empirical methods, the party claiming damages must produce
evidence to prove their actual loss. They cannot simply point to the named sum in the contract.
However, in complex commercial scenarios where calculating the exact financial loss is
factually impossible or extremely difficult, the court will accept the named sum as reasonable
compensation without demanding precise, empirical proof, provided it represents a genuine,

bona-fide pre-estimate of loss.

ONGC Ltd. v. Saw Pipes Ltd. (2003) - Modern Commercial Reality

The Supreme Court updated the application of Section 74 for modern, large-scale industrial
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projects. In this case, a delay in delivering steel pipes for oil exploration caused an
unquantifiable delay across a massive public project. The court ruled that if the parties
deliberately insert a liquidated damages clause after evaluating potential risks in a commercial
contract, and the terms are unambiguous, the court should generally enforce the agreed sum
unless it is patently arbitrary or punitive. If the nature of the transaction makes proving the
exact financial loss impossible, the named sum is fully recoverable as long as it is not an

outright penalty.

5. The Spectrum of Legal and Equitable Remedies-
When a contract is broken, monetary damages are the standard common law remedy,
but they are not always sufficient. In many complex commercial transactions, receiving a sum
of money cannot adequately repair the injury. Consequently, constitutional and commercial

courts possess a diverse spectrum of legal and equitable remedies to ensure comprehensive

justice.

Remedy Type Core  Mechanism  and | Primary Application and
Definition Thresholds

Compensatory Monetary awards calculated | Standard remedy across  all

Damages under Section 73 to cover | commercial defaults where financial
direct financial losses. compensation can repair the loss.

Specific An equitable court order | Applied when the subject matter is

Performance compelling the defaulting | unique (e.g., real estate, rare art) and
party to perform their exact | monetary compensation is
promise. completely inadequate

Injunctions Judicial orders that prevent a | Used to enforce negative covenants,

party from performing a
specific act (Prohibitory) or
compel an action

(Mandatory).

such as preventing a partner from
opening a competing business in

violation of an agreement.

Quantum Meruit

An equitable claim, meaning
'‘as much as he has earned',
awards payment for partial

performance.

Applied when a contract is breached
or terminated midway, allowing a

party to recover the fair market

value of work completed.
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5.1 Specific Performance and Legislative Shifts

Historically, Specific Performance was considered an extraordinary, highly discretionary
equitable remedy. A plaintiff could not demand it as a matter of right; the courts would only
grant it if the plaintiff proved that monetary damages were a completely inadequate remedy.
However, in modern commerce, this uncertainty created operational hurdles. Recognising this,
the Indian Parliament enacted the Specific Relief (Amendment) Act, 2018, which
fundamentally altered this framework. The amendment modified Section 10 of the Specific
Relief Act, 1963, transforming specific performance from a discretionary remedy into a
mandatory statutory right: "The court shall enforce specific performance of a contract subject
to the provisions contained in section 11(2), section 14 and section 16."

As a result of this legislative shift, if a commercial contract is breached, the court is
legally required to order specific performance as the primary remedy, unless the case falls into
specific statutory exceptions (such as contracts dependent on personal qualifications, or where
performance requires continuous judicial supervision). This amendment provides greater

certainty to infrastructure and long-term development contracts.

5.2 Injunctions as Preventive Enforcement

Governed by Part III of the Specific Relief Act, 1963, injunctions operate as a powerful
preventive tool in breach of contract jurisprudence. A Temporary Injunction preserves the
status quo during ongoing litigation, preventing a defendant from selling a disputed asset or
transferring property before a final decision is reached. A Permanent Injunction is granted as
part of the final judgment, permanently restraining a party from a specific act. Courts
frequently utilise injunctions to enforce negative covenants within commercial agreements—
for example, if an exclusive distribution contract is breached, the court can issue an injunction
to prevent the manufacturer from supplying goods to a competing third-party distributor within

the protected territory.

5.3 Quantum Meruit: Preventing Unjust Enrichment

The doctrine of Quantum Meruit provides a vital equitable remedy when a contract is
broken or terminated after a party has partially performed their obligations. It allows a party
who has completed substantial work to recover the fair, reasonable market value of the labour
and materials they invested before the breach occurred. This remedy prevents Unjust
Enrichment, ensuring that a breaching party cannot accept valuable commercial benefits from

a partial performance and then use the subsequent termination of the contract to avoid paying
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for the work completed.

6. Corporate Risk Frontiers: Force Majeure and Blockchain Automation-
As global markets face unprecedented geopolitical volatility, supply chain disruptions,
and rapid technological transformations, the legal understanding of a breach of contract is
expanding beyond traditional common law paradigms. Modern corporate entities must
navigate complex risk frontiers where defaults are caused by systemic disruptions or governed

by automated code rather than human decisions.

6.1 Force Majeure vs. Frustration of Contract

A critical area of commercial dispute involves determining whether a failure to perform
constitutes an actionable breach of contract or is legally excused by a Force Majeure event. A
Force Majeure clause is an explicit, negotiated provision within a contract that defines
extraordinary, unpredictable circumstances—such as wars, natural disasters, government
shutdowns, or pandemics—that temporarily or permanently excuse a party from performing
their obligations without facing legal liability for a breach.

In the absence of an explicit Force Majeure clause within the contract, parties must rely
on the statutory doctrine of Frustration of Contract, codified under Section 56 of the Indian
Contract Act, 1872. Section 56 declares that a contract becomes void if, after its formation, the
performance of the promised act becomes factually or legally impossible due to an
unpredictable event that neither party could prevent. However, the judicial threshold for
proving frustration is exceptionally high.

Satyabrata Ghose v. Mugneeram Bangur & Co. (1954) - The High Threshold of
Impossibility

The Supreme Court of India clarified that the term 'impossibility' under Section 56 is
not restricted to literal, physical destruction of the subject matter. It encompasses situations
where an extraordinary event destroys the foundational commercial basis of the contract.
However, the court strongly emphasised that a contract is not frustrated simply because
performance has become highly difficult, economically burdensome, or financially
unprofitable for a party. If the core object of the contract remains achievable, a party's failure
to perform due to increased market costs or commercial hardship constitutes an actionable

breach of contract, not a legally excused frustration.
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6.2 The Paradigm of Smart Contracts and Blockchain Automation

The emergence of decentralised blockchain technology has introduced a revolutionary
paradigm: Smart Contracts. A smart contract is a self-executing digital agreement where the
specific terms of the bargain are written directly into lines of software code across a
decentralised network. The execution of the contract is entirely automated; once pre-defined
conditional thresholds are met (e.g., a digital shipping document is verified), the code
automatically executes the corresponding transaction (e.g., releasing funds from an escrow
account) without requiring human intervention or administrative oversight.

This technological shift fundamentally challenges traditional breach of contract
jurisprudence. In a smart contract environment, the classical concept of a breach undergoes a
profound transformation. Because the code executes automatically based on objective data
inputs, a party cannot actively choose to default or refuse to pay due to changing financial
conditions. The contract operates under the strict principle of 'Code is Law.'

However, this automation introduces unique legal risks. If the underlying software code
contains an undiscovered security vulnerability or programming error, the smart contract may
execute transactions that conflict with the true, subjective intent of the human parties. In these
scenarios, the automated execution can result in a digital breach where assets are transferred
improperly. This presents significant challenges for traditional courts, as reversing an
automated blockchain transaction requires navigating complex issues of digital jurisdiction,
identifying anonymous cryptographic account holders, and developing new equitable remedies

to compel parties to return assets that were processed through automated software errors.

7. Conclusion:

The doctrine of breach of contract remains a dynamic and vital element of civil and
commercial law. From its roots in common law decisions like Hadley v. Baxendale to its
codification in the Indian Contract Act, 1872, the primary goal of contract law has remained
consistent: protecting the stability of commercial expectations and allocating financial risks
fairly when a default occurs. The legal framework provides a balanced system where injured
parties receive fair compensation, while defaulting parties are protected from speculative or

remote liabilities.

The ongoing evolution of contract jurisprudence demonstrates its capacity to adapt to

shifting socio-economic realities. The transformation of specific performance into a mandatory
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statutory right under the Specific Relief (Amendment) Act, 2018, highlights a clear legislative
and judicial intent to prioritise actual performance and commercial certainty over protracted,
complex litigation regarding monetary damages. This shift is essential for supporting long-
term infrastructure developments and complex commercial partnerships that drive modern

economic expansion.

As commerce continues to move into digital environments, governed by automated
smart contracts and subject to unpredictable global disruptions, the foundational principles of
contract law will face ongoing tests. Balancing the speed and efficiency of automated execution
with the essential requirements of fairness, mutual intent, and equitable relief remains a vital
challenge for modern legal systems. By applying timeless statutory principles to these
technological frontiers, contract law will continue to serve as the reliable foundation for global
economic exchange, ensuring that promises remain secure and remedies remain accessible in

an evolving commercial landscape.
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