
  

  

 



  

  

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER 
 

 

 

No part of this publication may be reproduced or copied in any form by any 

means without prior written permission of Editor-in-chief of White Black Legal 

– The Law Journal. The Editorial Team of White Black Legal holds the 

copyright to all articles contributed to this publication. The views expressed in 

this publication are purely personal opinions of the authors and do not reflect the 

views of the Editorial Team of White Black Legal. Though all efforts are made 

to ensure the accuracy and correctness of the information published, White 

Black Legal shall not be responsible for any errors caused due to oversight or 

otherwise. 

 

 



 

  

 

EDITORIAL TEAM 
 

 

 

Raju Narayana Swamy (IAS ) Indian Administrative Service officer 
Dr. Raju Narayana Swamy popularly known as 

Kerala's Anti Corruption Crusader is the 

All India Topper of the 1991 batch of the IAS and is 

currently posted as Principal 

Secretary to the Government of Kerala . He has 

earned many accolades as he hit against 

the political-bureaucrat corruption nexus in India. Dr 

Swamy holds a B.Tech in Computer 

Science and Engineering from the IIT Madras and a 

Ph. D. in Cyber Law from Gujarat 

National Law University . He also has an LLM (Pro) 

( with specialization in IPR) as well 

as three PG Diplomas from the National Law 

University, Delhi- one in Urban 

Environmental Management and Law, another in 

Environmental Law and Policy and a 

third one in Tourism and Environmental Law. He also 

holds a post-graduate diploma in 

IPR from the National Law School, Bengaluru and a 

professional diploma in Public 

Procurement from the World Bank. 

 

 

 

Dr. R. K. Upadhyay 

 

Dr. R. K. Upadhyay is Registrar, University of Kota 

(Raj.), Dr Upadhyay obtained LLB , LLM degrees from 

Banaras Hindu University & Phd from university of 

Kota.He has succesfully completed UGC sponsored 

M.R.P for the work in the ares of the various prisoners 

reforms in the state of the Rajasthan. 
 

 
 

 

 

 



 

  

Senior Editor 
 

 

Dr. Neha Mishra 
 

Dr. Neha Mishra is Associate Professor & Associate Dean 

(Scholarships) in Jindal Global Law School, OP Jindal Global 

University. She was awarded both her PhD degree and Associate 

Professor & Associate Dean M.A.; LL.B. (University of Delhi); LL.M.; 

Ph.D. (NLSIU, Bangalore) LLM from National Law School of India 

University, Bengaluru; she did her LL.B. from Faculty of Law, Delhi 

University as well as M.A. and B.A. from Hindu College and DCAC 

from DU respectively. Neha has been a Visiting Fellow, School of 

Social Work, Michigan State University, 2016 and invited speaker 

Panelist at Global Conference, Whitney R. Harris World Law Institute, 

Washington University in St.Louis, 2015. 

 

 

 

 

Ms. Sumiti Ahuja 
Ms. Sumiti Ahuja, Assistant Professor, Faculty of Law, University of Delhi, 

 Ms. Sumiti Ahuja completed her LL.M. from the Indian Law Institute with 

specialization in Criminal Law and Corporate Law, and has over nine years 

of teaching experience. She has done her LL.B. from the Faculty of Law, 

University of Delhi. She is currently pursuing Ph.D. in the area of Forensics 

and Law. Prior to joining the teaching profession, she has worked as 

Research Assistant for projects funded by different agencies of Govt. of 

India. She has developed various audio-video teaching modules under UGC 

e-PG Pathshala programme in the area of Criminology, under the aegis of an 

MHRD Project. Her areas of interest are Criminal Law, Law of Evidence, 

Interpretation of Statutes, and Clinical Legal Education. 

 

 

Dr. Navtika Singh 

Nautiyal 
 

Dr. Navtika Singh Nautiyal presently working as an Assistant Professor in 

School of law, Forensic Justice and Policy studies at National Forensic 

Sciences University, Gandhinagar, Gujarat. She has 9 years of Teaching and 

Research Experience. She has completed her Philosophy of Doctorate in 

‘Intercountry adoption laws from Uttranchal University, Dehradun’ and LLM 

from Indian Law Institute, New Delhi. 

 

 

 

 



 

  

 

Dr. Rinu Saraswat 
 

Associate Professor at School of Law, Apex University, Jaipur, 

M.A, LL.M, Ph.D, 

 

Dr. Rinu have 5 yrs of teaching experience in renowned institutions like 

Jagannath University and Apex University. 

Participated in more than 20 national and international seminars and 

conferences and 5 workshops and training programmes. 
 

 

 

 

 

 

 

Dr. Nitesh Saraswat 
 

 

E.MBA, LL.M, Ph.D, PGDSAPM 

Currently working as Assistant Professor at Law Centre II, 

Faculty of Law, University of Delhi. Dr. Nitesh have 14 years of 

Teaching, Administrative and research experience in Renowned 

Institutions like Amity University, Tata Institute of Social 

Sciences, Jai Narain Vyas University Jodhpur, Jagannath 

University and Nirma University. 

More than 25 Publications in renowned National and 

International Journals and has authored a Text book on Cr.P.C 

and Juvenile Delinquency law. 

 

 

 

Subhrajit Chanda 
 

 

BBA. LL.B. (Hons.) (Amity University, Rajasthan); LL. M. (UPES, 

Dehradun) (Nottingham Trent University, UK); Ph.D. Candidate 

(G.D. Goenka University) 

 

Subhrajit did his LL.M. in Sports Law, from Nottingham Trent 

University of United Kingdoms, with international scholarship 

provided by university; he has also completed another LL.M. in 

Energy Law from University of Petroleum and Energy Studies, 

India. He did his B.B.A.LL.B. (Hons.) focussing on International 

Trade Law. 

 



 

  

 

 

 
 
 
 
 
 

ABOUT US 
 

 

 

 

        WHITE BLACK LEGAL is an open access, peer-reviewed and 

refereed journal providededicated to express views on topical legal 

issues, thereby generating a cross current of ideas on emerging matters. 

This platform shall also ignite the initiative and desire of young law 

students to contribute in the field of law. The erudite response of legal 

luminaries shall be solicited to enable readers to explore challenges that 

lie before law makers, lawyers and the society at large, in the event of 

the ever changing social, economic and technological scenario. 

                       With this thought, we hereby present to you 

 

 

 

 

 

 

 



 

  

MONKEY SELFIE: EXPLORING COPYRIGHT AND 

ORIGINALITY IN PHOTOS ON THE INTERNET 
 

AUTHORED BY - SREE POOJAA 

 

 

ABSTRACT 

This research delves into the widely recognized case of a macaque monkey utilizing British 

photographer David Slater's camera in Indonesia to capture a self-portrait in 2011. The resulting 

selfie gained global prominence upon its dissemination through British media channels. In 2014, 

Slater submitted a removal request to Wikimedia Commons, contending that the image fell within the 

public domain due to its origin from the monkey, a non-copyrightable entity according to Slater. 

While existing legal analyses predominantly focus on U.S. jurisdiction, this paper adopts a distinct 

approach by reevaluating the case within the framework of UK and European legal perspectives. The 

significance of the monkey selfie extends beyond copyright issues, particularly influencing internet 

policy and offering insights into online jurisdiction complexities. In light of prevailing originality 

criteria, this study argues that David Slater possesses a credible copyright claim to the self-portrait. 

 

I. Introduction 

In July 2011, a famous photo of a smiling monkey in Indonesia's national park made headlines 

worldwide. British photographer David Slater took this picture during a three-day trip to observe a 

group of monkeys. Trying to connect with them through photography, Slater set up cameras, including 

one on a tripod, aiming for close-up shots. Describing the encounter, Slater shared that the monkeys 

playfully interacted with the camera, creating funny and captivating images. 

 

During the thirty-minute photo session, hundreds of images were taken, but only a few met the criteria 

for clarity and usability. Slater picked three standout pictures, and shared them with the Daily Mail, 

leading to widespread coverage in various news outlets and rapid popularity online. 

 

However, the photo's popularity led to legal challenges. In 2014, a dispute with Wikipedia arose, 



 

  

claiming the picture was in the public domain as it came from a non-human animal. In 2015, People 

for the Ethical Treatment of Animals (PETA) sued Slater in a California court on behalf of the 

monkey, asserting copyright claims. The judge ruled in 2016 that the monkey wasn't an author under 

the U.S. Copyright Act. 

 

Online discussions often assume the photo lacks copyright protection, mainly focusing on U.S. law. 

However, there's a significant oversight considering Slater's British nationality and the photo's 

Indonesian origin. This article aims to reevaluate the case from the UK and European legal 

perspectives, starting with jurisdictional considerations, exploring relevant case law on photograph 

originality, and considering broader implications for internet policy. The monkey selfie case provides 

valuable insights into the complexities of online jurisdiction. 

 

II. JURISDICTION ISSUES 

Before diving into the copyright aspects of the monkey selfie, it's essential to grasp the legal 

jurisdiction surrounding it. The widespread online sharing of the image often overshadows details 

like Slater's nationality. The complex nature of internet law, extensively discussed by scholars (Kohl, 

2007; Spang-Hanssen, 2004; Trammell & Bambauer, 2014), arises from the inherently international 

character of the internet. Fortunately, copyright jurisdiction, while fundamentally national (Goldstein, 

2001), is relatively straightforward. 

 

According to the Berne Convention (Art 5(1)), a work is protected in its country of origin, usually 

where it was first published (Berne Convention, Art 5(4)(a)). Despite the photo being taken in 

Indonesia, its initial publication in the UK through Caters News Agency makes applying UK 

copyright law, as the jurisdiction of origin, reasonable. UK courts have a historical inclination to 

support their nationals (Van Eechoud, 2003), evident in cases like Pearce v Ove Arup. The CJEU 

consistently backs creators in jurisdictional matters, as observed in Pinckney v Mediatech and Hejduk 

v EnergieAgentur. 

 

However, some analyses favor U.S. copyright law, perhaps assuming Slater's U.S. citizenship. U.S. 

jurisdiction becomes relevant due to the PETA lawsuit (Naruto v Slater), where the monkey is 

identified as Naruto, seeking U.S. copyright ownership. In January 2016, the judge dismissed PETA's 



 

  

claims, stating the monkey lacks standing as an author under the U.S. Copyright Act. The 

jurisdictional question, though less emphasized, is intriguing. PETA filed in California, citing Slater's 

book publication through Blurb, a Delaware company. Blurb's U.S. origin was the basis, but its UK 

website and acceptance of GBP suggest Slater presumed a UK base. If Slater used the Blurb.co.uk 

site, compelling him to a Californian court might not be straightforward. PETA, with UK offices, 

could have pursued action in an English court. 

 

While Naruto v Slater supports arguing for U.S. jurisdiction, the judge's focus on animals' incapacity 

to sue leaves jurisdiction open. The case doesn't address public domain status, Slater's authorship, or 

applicable jurisdiction. The deliberate omission leaves jurisdiction open to interpretation. 

Importantly, the U.S. case doesn't prevent Slater from pursuing UK litigation. 

 

III. ORIGINALITY 

Apart from the PETA issue, let's talk about what happened when the monkey pictures were put on 

Wikipedia in 2011. Caters News Agency and David Slater asked Wikimedia, who runs Wikipedia, to 

remove the high-quality photo. But Wikimedia said no and explained what happened in a report. The 

report talked about a time in Indonesia when a female crested black macaque monkey found a camera, 

and took lots of pictures, including some of herself, which later got used in an online newspaper and 

on Commons. Wikimedia said no to the photographer's request, saying they own the copyright. 

 

The problem comes up when looking at this. Many people say the photo can't have copyright because 

a monkey took it, so it's automatically public property. Legal talks, usually U.S.-focused, talk about 

originality and creativity, mentioning cases like Baltimore Orioles v MLB Players Association and 

Feist v Rural Telephone. But whether this U.S.-focused way of thinking is important is up for debate. 

 

Beyond the PETA lawsuit, there isn't much legal reason to think about what the U.S. Copyright Office 

said. This office doesn't have the power of a court, and its guidebook for registration purposes doesn't 

carry legal weight. Moreover, the registration requirement in the U.S., important for enforcement, 

doesn't apply to the Indonesian-taken photo under §411 of the U.S. Code, as it isn't a "United States 

work." 

Looking at the situation from the UK and European copyright law standpoint makes more sense 



 

  

because the photo was first published in the UK. Contrary to what you might think, the monkey 

pressing the camera button doesn't matter much in deciding copyright in photographs. Copyright 

protection in photography depends on meeting the evolving originality requirement, different from 

the U.S. stance per Feist. The CJEU changed the definition in Infopaq v Danske Dagblades, saying a 

work must be the "author’s intellectual creation," which applies to various works, as seen in BSA v 

Ministry of Culture. 

 

In art, the element of selection, seen in "found objects" like Duchamp’s Fountain, is seen as an 

important form of creativity and is protected by copyright. Courts, seen in Lucasfilm v Ainsworth, 

recognize the significance of purpose and selection in deciding originality. 

 

In photography, the originality test in Art 6 of the Copyright Term Directive says photographs must 

be the "author’s intellectual creation reflecting his personality." The CJEU's use of the originality test 

in Painer v Standard Verlags, involving a portrait, shows that a photographer's creative choices during 

the whole process deserve copyright protection. 

 

UK courts, seen in Creation Records v News Group and Temple Island Collections v New English 

Teas, say that the photographer's input, including choices like the angle of the shot and field of view, 

is enough for copyright protection. Looking at the monkey selfie case from a UK and European 

perspective adds a nuanced view to the discussion of originality in photography. 

 

IV. DOES MONKEY’S SELFIE HAVE A COPYRIGHT? 

Considering everything discussed, it seems like there's a good argument that the monkey selfie could 

have a copyright, no matter who actually took the picture. 

 

Looking at it legally, it's important to focus on what happened. According to Slater, he purposely set 

up the camera on a tripod to get the monkeys interested in it. This careful arrangement, following 

certain rules, suggests he was trying to take a picture that showed his personality. In legal terms, 

previous cases like Temple Island Collections and Painter stressed the importance of factors like 

angle, focus, and tripod use in showing the author's intent. 

 



 

  

What comes after taking the pictures is also crucial. With hundreds of shots taken, Slater had to choose 

which ones to publish. This act of selection is recognized legally as important for proving originality, 

as seen in a case called Infopaq. So, the fact that Slater picked certain pictures, even if some were 

blurry, shows there was a thinking process behind the famous selfie. 

 

Another point supporting the idea of copyright is a unique aspect of UK law. Although it doesn't 

mention animals, a law about computer-generated works suggests that if a person sets up the process 

leading to a work (like a photo taken by a digital camera), they're considered the author. This aligns 

with the idea that the person starting the process, in this case, Slater, is the author. 

 

From a European legal view, the focus on granting copyright to creators making creative choices that 

reflect their personality diminishes the importance of simply pressing the button. This makes sense 

because copyright is more about what happens before and after taking the picture, rather than just the 

mechanical action of pressing the button. So, even if a machine helps, the person initiating the process 

is still seen as the author. 

 

We're not going into Indonesian law much because it's not practical, and the parties involved aren't 

interested in dealing with it. However, it's interesting to note that Indonesian copyright law defines 

an author based on creativity, similar to European standards. So, one could argue that Slater might 

own the copyright there too. 

 

V. CONCLUSION 

In conclusion, it is expected that the analysis presented will clarify some misconceptions surrounding 

the monkey selfie case and stimulate discussions on the intricate jurisdictional matters and debates 

concerning originality and non-human authorship in future legal cases. 

 

Considering the facts and relevant legal decisions in the UK and Europe, a compelling argument can 

be constructed supporting the existence of copyright in the monkey selfie image. David Slater can 

legitimately assert ownership of the copyright in the UK. His deliberate actions in following and 

gaining the trust of the monkey troupe allowed him to orchestrate the scenario conducive to placing 

a camera and enticing a monkey to take a picture. The subsequent process of selecting and developing 



 

  

the image further indicates the potential presence of copyright in the picture. 

 

Beyond the narrow scope of copyright law, the monkey selfie case holds broader significance for 

internet policy issues. It underscores the prevalence of an American-centric legal interpretation in 

online conflicts. Despite clear indications in many news articles that the picture was taken in 

Indonesia by a British individual, a significant portion of the legal analysis tends to overlook this and 

immediately applies U.S. jurisdiction. This pattern is observed in other instances where a legal 

analysis based on American standards is unwarranted. Discussions on European developments, such 

as recent data protection rulings by the CJEU, often adopt an American lens, neglecting the distinctive 

tradition of privacy protection in Europe. 

 

REFERENCE 

Berne Convention for the Protection of Literary and Artistic Works. 

Bridy, A. (2012). Coding Creativity: Copyright and the Artificially Intelligent Author. Stanford 

Technology Law Review, 5, 1-28. 

Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of protection of copyright 

and certain related rights. 

Gervais, D. (2002). Feist Goes Global: A Comparative Analysis of the Notion of Originality in 

Copyright Law. Journal of the Copyright Society of the USA. 49, 949. 

Goldstein, P. (2001). International copyright: principles, law, and practice. Oxford University Press. 

Griffiths, J. (2011). Infopaq, BSA and the 'Europeanisation' of United Kingdom Copyright 

Law. Media & Arts Law Review, 16. 

Griffiths, J. (2013). Constitutionalising or harmonising? The Court of Justice, the right to property 

and European copyright law. European Law Review, 38, 65-78. 

Harms, L. (2013). “Originality" and "reproduction" in copyright law with special reference to 

photographs. Potchefstroomse Elektroniese Regsblad 16(5) 1-28. 

Harris, P. (2014) Cheeky Monkey. Pillsbury Law Newsletter, http://bit.ly/1NNTJRR. 

Karapapa, S. (2012). Digital private copying: The scope of user freedom in EU digital copyright. 

New York: Routledge. 

Kohl, U. (2007). Jurisdiction and the Internet: a study of regulatory competence over online activity. 

Cambridge: Cambridge University Press. 

http://bit.ly/1NNTJRR


 

  

Lai, S. (1999). Substantive issues of copyright protection in a networked environment. Information 

& Communications Technology Law 8(2), 127-139. 

Logue, F. (2014). Monkey see, Monkey do. Gazette of the Law Society Ireland 108(8), 27-29. 

Masnick, M. (July 3, 2011). Monkeys Don't Do Fair Use; News Agency Tells Techdirt to Remove 

Photos. Techdirt, http://bit.ly/1IJfx0G. 

Morgan, C. (2015). On the digitisation of knowledge: copyright in the light of Technische Universitat 

Darmstadt v Eugen Ulmer KG. European Intellectual Property Review, 37(2), 107-111. 

Newell, B. C. (2010). Independent Creation and Originality in the Age of Imitated Reality: A 

Comparative Analysis of Copyright and Database Protection for Digital Models of Real 

People. Brigham Young University International Law & Management Review, 6, 93. 

Rahmatian, A. (2012). Temple Island Collections v New English Teas: an incorrect decision based 

on the right law? European Intellectual Property Review, 34(11), 796-799. 

Rhee, C. (1998). Urantia Foundation v. Maaherra. Berkeley Technology Law Journal, 13, 69. 

Rosati, E. (2010). Originality in a Work, or a Work of Originality: The effects of the Infopaq 

decision. Journal of the Copyright Society of the USA. 58, 795. 

http://bit.ly/1IJfx0G

