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society at large, in the event of the ever changing social, economic
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DIFFERENCE BETWEEN FREE SPEECH AND HATE
SPEECH, LEGAL CHALLENGES, AND GLOBAL
PERSPECTIVES.

AUTHORED BY - RAMYA ALAGURAJ & DR. ARUN D RAJ

ABSTRACT

The distinction between free speech and hate speech is very crucial. There is a line which
distinguishes free speech from hate speech. Free speech is the cornerstone of democracy and
individual liberty whereas hate speech is something which undermines societal harmony and
targets vulnerable groups. This paper examines these nuanced differences between free speech
and hate speech. This work also portrays the historical evolution and philosophical foundations
of free speech, also on the other hand defining the characteristics and the societal impacts of
hate speech.

The legal frameworks across different global nations are examined to analyse how different
global regions approach free speech and hate speech. Further to highlight the challenges of
bringing a balance between the right to expression with the need to combat hate. Case studies
are taken into account to gather studies from different and diverse cultural backgrounds that
illustrate the ambiguities in defining and enforcing hate speech laws. Also with the developing
and advanced science and technology, the role of technology and particularly social media and
Al, it is scrutinized for its dual capacity to amplify both free and hate speech by raising ethical

dilemmas about freedom and censorship.

The study also provides a comparative analysis of global perspectives. The different ways of
how different global democracies and authoritarian regimes approach and handle this issue.
This further seeks to establish a balanced solution that upholds both liberty and accountability.
In the end the work also aims to contribute to the ongoing argument by proposing an equitable
framework to work out and bring a reasonable balance between free speech and hate speech. It
aims to strike a sustainable balance between protecting free speech and curbing hate speech,

by the way also ensuring a more inclusive and equitable society.
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INTRODUCTION

The tiff or the line between free speech and hate speech has always been a point of attraction

for many debates and discussions of about how to protect as well as distinguish both. Free
speech is an absolute necessity whereas hate speech is the over exploitation of free speech. This

intriguing difference between both is a hot debate to discuss.

Freedom of speech is a human right which is recognised under the Universal Declaration of
Human Rights and International Human Rights Law. Freedom of speech is a proposition that
aides the freedom of an individual or a community to communicate and voice out their opinions
and ideas without the fear of requital, censorship or legal sanction. In India the constitution
protects freedom of speech under Article 19(1)(a) which talks about the freedom of speech and
expression. It is a fundamental right, but this is not absolute as the ICCPR later amended saying
that this right has “special duties and responsibilities” and that it is subject to certain restrictions

when necessary, with respect to the rights of others and also National Security.

Hate speech does not have a universal or an absolute definition. Hate speech is often said that
there is no specific criteria but can only be seen through the situation and use of words and
body language. Hate speech can be expressed in various forms verbal, non-verbal, visualor
artistic. Hate speech is something that appears when free speech is taken over advantage of.
Hate speech is a degrading offensive speech about someone’s language, race, sex etc. Hate

speech leads to a threat to social peace and harmony.

There is an urging importance to clearly distinguish free speech and hate speech as free speech
allows an individual to freely voice out and express their opinions without the fear of requital
but when free speech is not supported with restrictions it will lead to exploitation of free speech
and turn into a hate speech. Hate speech should be curbed by setting limitations to free speech.
Hate speech cannot be overshadowed by stating that it is a fundamental right to express their

opinions.

In todays fast growing science and technology it has become so easy to spread hate speech
through various online platforms. People find it easier to pour out their opinions without any
censor and it quickly spreads to everyone all over the world and gains attention. Due to the
fast-reaching ability of online platforms of various opinions countries worldwide face the

hurdle of hate speech.The debate between free speech and hate speech is ongoing and every
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nation has its own stand and approach towards the both. Therefore it is necessary to look into
different countries and try and understand their take on free speech and hate speech and what
are the policies and ways that they adopt to maintain a fair and just balance while protecting
the fundamental right of freedom of speech and promoting their right to voice out amidst
curbing the over exploitation of free speech which leads to hate speech which greatly affects

an individual or a community at large.

UNDERSTANDING FREE SPEECH

HISTORY

The evolution of free speech can be traced back to the ancient times where Socrates and Plato
talked about free speech and how a person has both the right to express their opinions while at
the same time has the duty to obey the law. It is also followed by the Arthashastara in which
the Kautilya approves of an actor to express and tell whatever he wishes. But he stated that
whoever badmouthed or stated their dissent regarding the king their tongue will be rooted out.
The ancient Greece that is the Athenians could not have survived without the freedom of
speech. This is followed by the Bill of Rights, 1689 and Declaration of the Rights of Man and
of Citizens,1789 also had articles in them for free speech. The following is the most remarkable
part of the evolution of free speech The first Amendment — US Constitution, 1791. The First
Amendment (along with the rest of the Bill of Rights) was submitted to the States for
ratification on September 25, 1789, and adopted on December 15, 1791.This was the most
historic development in support of free speech. The text of the First Amendment is as follows:
“Congress shall make no law respecting an establishment of religion or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a redress of grievances.”

Later the first amendment passed the House and Senate. Free speech was further developed

through judicial decisions.

PHILOSOPHICAL UNDERPINNINGS: LIBERTY, EXPRESSION,

AND DEMOCRACY
John Stuart Mill: The Harm Principle and Free Speech
John Stuart Mill in his work “On Liberty” has strongly advocated for free speech. He stated
that even a false opinion is more productive, as a silenced opinion contains no element of truth

simply because it was never expressed. He stated that because he did not want people to abide
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or believe everything that is told to them, and he did not want them to blindly follow them. But
Mill also stated the Harm Principle which goes as follows “The only purpose for which power
can be rightfully exercised over any member of a civilized community, against his will, is to

prevent harm to other.

Justice Oliver Wendell Holmes’s theories like “Marketplace of ideas” he stated that it is people
who must choose between what is true or not true and it is not the government which has the

right.

Researchers like Alexander Meiklejohn have pointed out that free speech is an absolute
necessity for democracy because only then people will voice out their opinions and there will
be a space to understand and pave the way for a more approachable and an appropriate

democracy. A democracy is only democratic when its people have the liberty of free speech.

LEGAL RECOGNITION AND PROTECTION FOR FREE SPEECH

Universal Declaration of Human Rights (UDHR), Article 19 assures freedom of speech for all
across the globe. It guarantees individuals to exercise freedom of speech and enables them to
fearlessly voice out their views and opinions. On the other hand, International Covenant on
Civil and Political Rights (ICCPR) formulates restrictions on free speech to avoid exploitation,
misuse. These restrictions are to further avoid National threat due to the careless use of free

speech.

In India, Article 19(1)(a) guarantees freedom of speech and expression for the people in India.
Although Article 19(1)(a), Article 19(2) puts forth “reasonable restrictions” under, public

security, morality, decency.

United States of America is a robust protecter of free speech as the first amendment was made
in US. In United Kingdom it is protected under Human Rights Act 1998 which incorporates
EHRC. European Union free speech is protected same as in UK under EHRC Article 10.
Section 2(b) of Canadian Charter of Rights and Freedom protects free speech in Canada.
Australia lacks a express code written for free speech but is impliedly recognised in the courts.
Ironically in Authoritarian Countries free speech is predominantly avoided and the government

does not largely allow people to voice out their opinions rather government make all their
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decisions according to their need.

DECODING HATE SPEECH

Hate speech does not have a proper or a specific definition to absolutely categorize hate speech.
Hate speech can be identified when is causes hostility, provoke violence or disturb harmony in
the society. Hate speech can be any form writing, action, visual or artistic.

According to The UN Strategy and Plan of Action hate speech refers to the working definition
as: "any kind of communication in speech, writing or behaviour that attacks or uses pejorative
or discriminatory language with reference to a person or a group on the basis of who they are,
in other words, based on their religion, ethnicity, nationality, race, colour, descent, gender or

other identity factor."

In US hate speech can be evidently identified. African Americans are severely affected due to
the racial discrimination faced by them due to the pertaining hate speech. This had made their
daily lives a misery and made their normal living a fight to overcome these racial

discriminations anywhere and everywhere they go.

Religious hate speech has been very dominantly affecting India. This has led to widespread
discrimination and violence in the name of protecting their own religion by largely

discriminating the other religion.

Many societies are affected by hate speech similarly as pointed out in the previous points. Hate
speech significantly affects the mental health of the people who are affected by the widespread
hate speech. It affects their day-to-day life and makes their survival a very heart wrenching
task. They must fight even for basic respect and acknowledgement from their peers. They get
mentally depressed that they find it very hard to navigate through their lives. This pertaining
ill mental health affects the society at large as one side there are people that are affected by the
hate speech and the other side the people who are spreading it. There exists hostility and
violence between them, and it causes a disruption in the harmony and peace of the society. The
whole of society exists not in brotherhood but hostility between each action that is done. The

society is largely polluted by hate speech and everyone is either a victim or an abuser.
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LEGAL CHALLENGES

BALANCE BETWEEN FREE SPEECH AND HATE SPEECH

The relationship between free speech and hate speech is very delicate. There are legal

frameworks that investigate both the aspects.

LEGAL FRAMEWORKS

Constitutional Provisions

Article 19(1)(a): Guarantees the right to freedom of speech and expression to all
citizens.

Avrticle 19(2): Permits the state to impose reasonable restrictions on the exercise of this
right in the interests of the sovereignty and integrity of India, security of the state,
friendly relations with foreign states, public order, decency, morality, or in relation to

contempt of court, defamation, or incitement to an offense.

STATUTORY PROVISIONS

BHARATIYA NYAYA SANHITA, 2023

Section 152: This section talks about sedition and addresses the acts that endanger the
unity, sovereignty and integrity of India.

Section 196: This section upholds and criminalizes any form of promotion of enmity
between different people based on their religion, race, place of births, etc., and also
doing acts that are prejudicial

Section 299: This section penalized the deliberate and ill willed acts, which are intended
to create disruption of religious feelings of any class by insulting their religious beliefs
and practices.

Section 353: This section talks about the statements conducting to public mischief.

INFORMATION TECHNOLOGY ACT, 2000

Section 66A: Previously criminalized sending offensive messages through
communication services but was struck down by the Supreme Court in the landmark
judgment of Shreya Singhal v. Union of India (2015) for being vague and overly broad,

infringing on the right to freedom of speech and expression.
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LEGAL CASE STUDIES

SHREYA SINGHAL V. UNION OF INDIA 2015
In this case the Supreme Court ruled out the section 66A of the IT Act 2000 as it violated the

freedom of speech which is the very fundamental right of every individual. This case is a
landmark judgment that played a vital rule in protecting the freedom of the individuals to voice
out their opinions without any fear and requital.

SUBRAMANIAN SWAMY V UNION OF INDIA 2016

In this case it was told that the freedom of speech is not absolute and that it is regulated by
certain restrictions. It upheld the constitutionality of section 499 and 500 of IPC. It strongly
emphasized that any speech which harms others or incites any feeling of violence or hostility

it will not be accepted, and it will be punished.

CHALLENGES IN ENFORCING HATE SPEECH LAWS

Hate speech does not have a universally accepted definition since hate speech is very subjective
and it depends greatly on everyone’s perspective. Furthermore, if hate speech is defined then
it may have negative impacts on the exercise of free speech and freedom of speech cannot be
sacrificed for anything as it a fundamental right. Restricting more on free speech will frustrate
everyone and it may also lead to widespread agitation. Alongside the marvellous growth of Al
and technology people have more viability and accessibility to express their views which also
leads to the spread of hate speech very quickly and easily making it very difficulty to set a
boundary for free speech and distinguish it from hate speech. The Al algorithms make it very
difficult to examine the line between criticism and hate speech. The other factor to look into is
the cultural and social backgrounds, if we look into US it is greatly divided by racial
discrimination while in India it is widely discriminated based on religion. Therefore there
cannot exist a universal definition as it is nearly impossible to exactly define and categorize
each thing of the hate speech.

TECHNOLOGICAL INFLUENCE

In recent years, the growth of technology is very evident, and it has made every individual to
easily gain access to public platforms and pour out their perspectives. This has enabled all the
marginalized society to express their concerns. It has given greater accessibility to all the voices

which was earlier silenced. It paved way for many people to come forward and express their
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struggle through many movements like #MeToo, #BlackLivesMatter. It has broadly widened

the margin of free speech by enabling greater platforms and accessibility.

Though it has many namely positives it also has adverse negatives. It enables people to spread
hate speech without any boundaries as social media is borderless and people all through the
globe can access any kind of speech through social platforms. The anonymity plays a huge role
in enabling people to post whatever they wish without the fear of accountability. It has made
people very negligent about defaming another person or spreading hate speech as social
platforms started normalizing such talks without any distinction between legitimate criticism
and hate speech. To curb these, tech companies have taken initiative to impose community
guidelines to maintain decency across social media platforms. They use Al algorithms to
identify and notify the hate speech. But Al cannot be fully trusted to clearly and absolutely
distinguish between both, and it is also a great mental strain for humans to perfectly keep on
reviewing what is posted. Therefore, with the significant presence of social media platforms

curbing hate speech has become very difficult.

The initiative to curb hate speech may also lead to the censorship debate. When excessive
moderation is placed on the opinions or thoughts of the people then it will lead to the
exploitation of free speech. The right to free speech will be undermined and people will not be
able to freely express their thoughts, and it may hinder the most important and controversial

debates.

COMPARATIVE ANALYSIS: WESTERN DEMOCRACIES AND

AUTHORITARIAN REGIMES

WESTERN DEMOCRACIES

Countries like USA, Canada and European nations adhere free speech as a fundamental right
and it consists of legal frameworks like First Amendment Act, Article 10 of the European
Convention on Human Rights to protect freedom of speech. Also Western democracies curb
hate speech through certain reasonable restrictions and does not violate free speech with the
use of excessive moderation. Social media platforms impose community guidelines to curb the
exploitation and take necessary steps to carefully review the type of speech being posted. In
Western Democracies people look up to free speech as a fundamental right and make use of
their right.
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AUTHORITARIAN REGIMES

Countries like China, North Korea, and Russia does not recognise free speech as a fundamental

right and often suppress media and people from expressing their views. If any media or any
individual post or comment any criticism about the government, they will immediately urge
them to take it down. These countries often exploit and does not give due attention to free
speech and does not feel any obligation to the people to freely express their perspective. Public

feel very frustrated because of the excessive restrictions placed on their speech.

FREE SPEECH VS HATE SPEECH DEBATE

The progressing wrangle about between the advocates of supreme free discourse and advocates
of controlled discourse to counter despise is one of the most divisive and crucial discourses in
modern law based social orders. It reflects the pressures between freedom and duty, person

rights and collective security, and openness and protection.

Key Contentions for Outright Free Speech
Supporters of outright free discourse frequently cite the foundational part it plays in vote based

system, truth-seeking, and social advance. They argue:

Marketplace of Thoughts: Drawing from John Milton and afterward John Stuart Process, the
conviction is that truth rises from the free competition of thoughts. Censoring discourse, indeed

derisive discourse, dangers hushing contradict and smothering debate.

Slippery Incline Contention: Any confinement on discourse might set a point of reference for
future limitations, possibly checking contradict and political resistance. Once the state begins

deciding satisfactory discourse, opportunity can be effortlessly eroded.

Subjectivity of Offense: What is hostile or derisive can change altogether over societies and

people. Directing based on seen offense might lead to subjective enforcement.

Empowerment through Discourse: Advocates contend that going up against derisive thoughts
in the open permits for open rejoinder and instruction, turning contention into a catalyst for

social progress.
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The U.S. show of free discourse, with its solid To begin with Correction assurances, represents
this approach, where indeed profoundly hostile discourse is endured unless it affects

inescapable violence.

Arguments for Confining Hate Speech

Opponents of unlimited discourse contend that flexibility ought to not come at the cost of the
security and nobility of others. Their key focuses include:

Harm Rule: Established in Mill’s claim works, discourse that causes genuine harm—emotional,
mental, or societal—should be reduced. Abhor discourse can lead to injury, avoidance, and

indeed viciousness against marginalized groups.

Inequality of Affect: Abhor discourse regularly targets helpless communities who need rise to
get to to stages or control to react. Unregulated abhor discourse may hush these voices and dig

in systemic discrimination.

Prevention of Viciousness: History illustrates that unchecked abhor discourse can fuel
genocides, ethnic viciousness, and psychological militant acts. Early direction is seen as a

preventive measure.

Democratic Astuteness: A popular government flourishes not as it were on flexibility but on
uniformity and support. When discourse undermines these standards by marginalizing others,
it undermines majority rule values.Countries like Germany and Canada, which confine
discourse more solidly, reflect this point of view. Their laws point to avoid the heightening of
despise whereas protecting the center of free expression.

Exploring Middle-Ground Solutions

A developing number of researchers and policymakers advocate for adjusted approaches that
recognize the authenticity of both concerns. These middle-ground arrangements include:
Context-Based Control: Laws ought to consider the setting, aim, and affect of discourse or
maybe than applying cover bans. This can offer assistance recognize feedback from incitement.
Proportionality Guideline: Punishments for despise discourse ought to be proportionate and
serve as a obstruction or maybe than concealment. Instructive or community-based reactions

may be more compelling than criminal sanctions.
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Support for Counter-Speech: Empowering counter-speech initiatives—such as campaigns,

gatherings, and community responses—can challenge abhor without state intervention.

Digital Balance Rules: Stages can actualize community rules that expel derisive substance
whereas guaranteeing due prepare and offer instruments. Straightforwardness in authorization

is key.

Restorative Equity Hones: Instep of discipline, remedial approaches include exchange between
guilty parties and influenced communities, pointing to repair hurt and educate. This talk about
is continuous and energetic, molded by unused advances, political climates, and social shifts.
Eventually, the objective ought to be to protect the soul of free expression whereas
guaranteeing that it does not get to be a weapon against others’ crucial rights.

THE WAY FORWARD

Exploring the complex interaction between free discourse and abhor discourse requires a
multifaceted and forward-thinking approach. A absolutely legitimate or mechanical
arrangement is inadequately on its claim. Instep, a all encompassing technique consolidating
lawful change, approach development, instructive outreach, and universal collaboration is

fundamental to guarantee a adjust between person rights and societal harmony.

Policy Recommendations
Clear and Reliable Enactment: Governments ought to work towards sanctioning clear and exact
laws that characterize despise discourse barely and impartially. Dubious or excessively wide

laws can be abused to smother contradict and target marginalized communities.

Independent Oversight Bodies: Build up autonomous administrative offices or commissions
entrusted with checking despise discourse laws' usage. These bodies ought to work
straightforwardly, keep up open believe, and incorporate agents from gracious society,

minority bunches, and lawful experts.

Platform Responsibility: Social media and tech companies ought to be ordered to distribute
straightforwardness reports sketching out substance control hones. Governments and gracious

society must collaborate with these stages to create substance balance rules that regard human
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rights.

International Participation: Since online abhor discourse rises above borders, there is a
squeezing require for universal participation. Territorial organizations together and worldwide
organizations like the UN, UNESCO, and the EU can encourage discourse, share best hones,

and create harmonized legitimate frameworks.

Support for Casualties: Approaches ought to incorporate bolster instruments for casualties of
despise discourse, such as legitimate help, mental counseling, and community engagement

activities to reestablish believe and resilience.

Importance of Instruction and Awareness
Education is a long-term but basic apparatus in the battle against abhor discourse. Engaging
citizens with basic considering abilities, sympathy, and verifiable mindfulness can construct

more comprehensive and aware societies.

Media Proficiency Programs: Schools and community centers ought to offer media proficiency
programs to offer assistance people recognize, address, and combat abhor discourse and

disinformation.

Curriculum Change: Coordinated lessons on human rights, intercultural understanding, and the

esteem of free discourse into school educational module from an early age.

Public Mindfulness Campaigns: Governments, NGOs, and private segment performing artists
can dispatch open campaigns advancing conscious exchange, incorporation, and the societal

hurts caused by abhor speech.

Community Engagement: Nearby activities, counting workshops, town corridors, and
craftsmanship ventures, can empower discourse among different bunches, break down

generalizations, and advance common understanding.

Vision for a Agreeable Worldwide Approach
Achieving a universally concordant approach to overseeing free discourse and despise

discourse may be challenging due to differing social, political, and lawful conventions. Be that
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as it may, a few directing standards can clear the way: Human Rights System: Universal
standards based on the Widespread Affirmation of Human Rights ought to support all national

and worldwide endeavors, guaranteeing that both discourse and nobility are protected.

Multi-Stakeholder Administration: Governments, tech companies, respectful society, the
scholarly community, and worldwide organizations must collaborate to construct agreement

and responsibility structures.

Restorative Approaches: Instep of simply reformatory measures, embrace remedial equity

models that emphasize instruction, compromise, and rehabilitation.

Adaptive Arrangement Making: Laws and arrangements ought to be intermittently checked on
to keep pace with advancing innovations and societal changes. Open meeting and affect

appraisals ought to advise these updates.

By grasping a collaborative, rights-based, and context-sensitive approach, the worldwide
community can move toward a future where free discourse is ensured, abhor discourse is

challenged, and law based values are maintained.

CONCLUSION

The pressure between free discourse and despise discourse is improbable to vanish, particularly
in pluralistic and computerized social orders. Lawful, innovative, and social frameworks must
work in pair to guarantee that flexibility does not come at the taken a toll of hurt. A nuanced,
principled approach that regards both freedom and responsibility is basic for a majority rule
and fair worldwide society. This inquire about underscores the critical require for astute

engagement and collaborative policy-making to secure both expression and human respect.
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