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A TANGLED PROCEDURE OF CROSS-BORDER
INSOLVENCY REGIME IN INDIA

AUTHORED BY - GUNJAN RATHORE

Businesses no longer function within the tidy borders of a single nation in our globalized world.
A single business may have headquarters in one country, production in another, clients in a few
more, and creditors all over the world. Even though globalization has brought about amazing
benefits, it also has drawbacks, particularly when a business experiences financial difficulties.
What occurs if a business like that goes bankrupt? Which laws are in effect? Which nation's
courts are in charge? In what ways do debtors in various nations receive equitable treatment?
Governments establish specialist committees like the Cross-Border Insolvency Rules and
Regulations Committee to address these issues and provide much-needed clarity to a
convoluted area of law. In today’s current world scenario, almost every nation has extended its
trade relations from one jurisdiction to another jurisdiction due to the globalization of trade and
commerce. This scenario has created interconnectedness between the different world
economies. As a result of having its presence in divergent places, which impliedly results in
having creditors and debtors established in varying jurisdictions of other nations. Following
some of the previous years, it has seen a significant boost in the effect of globalization, resulting
in a significant increase in international insolvency (i.e. insolvency across borders). The
insolvency proceedings will also include a crisscrossing of divergent laws of different lands
and their legal proceedings, which makes it a very complicated process. There is a significant
amount of confusion around India's current cross-border insolvency relief policy. Specifically,
it is unclear whether international insolvency-related judgments and decrees would be

recognized and enforced.

What is cross-border insolvency?
The phrase "cross-border insolvency" refers to situations in which a person or insolvent debtor
has credit on his head that is present in multiple jurisdictions, or in numerous different
countries. This situation is also known as "international insolvency."” The way an Indian
corporate debtor handles its overseas creditors is one of the important aspects of cross-border

insolvency.
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Three situations that are generally related to international or cross-border insolvency are as
follows:

1. When insolvency proceedings have been started and a foreign creditor, such as a
corporate debtor in another nation, has a claim over the debtor's assets;

2. Insituations in which a corporate debtor has several branches or locations for trade and
business, resulting in assets in countries other than the one where the insolvency
proceedings have been started; and

3. In cases where the corporate debtor is the focus of multiple legal actions in numerous

countries.

Cross-Border Insolvency, IBC & it’s challenges/roadblocks.
With India becoming more and more involved in international investment, a robust and reliable
framework for cross-border insolvency is needed. In order to address cross-border insolvency,
two clauses—Sections 234 and 235 of the IBC code—were added in the Joint Parliamentary
Report on the Insolvency Bankruptcy Code, or IBC, 2016. Only these two IBC, 2016 laws

currently address domestic insolvency processes in India.

Section 234 of the Indian Business Code of 2016 addresses agreements made with nations in
other jurisdictions. According to this, the Indian government may also cooperate with
governments of other nations to enforce the IBC, 2016's requirements. With respect to the
assets or property of the corporate debtor or/and debtor, including a personal guarantor of a
corporate debtor, as the case may be, located at any location in a country outside of India with
which reciprocal arrangements have been made, the Government of India may, by means of
any official notification in the Gazette, direct the application of provisions of the Insolvency
Bankruptcy Code, 2016 subject to the conditions that may be specified according to the time.
However, this IBC, 2016 regulation has been linked to a number of disadvantages and
difficulties that are impeding implementation.

First and foremost, the Indian government must sign a bilateral agreement with the relevant
countries. This process may or may not be completed, and it could take a while. Second, there
is a possibility that each nation would decide to implement different elements in the bilateral
agreement, which could result in the partition of India's cross-border insolvency regime.

Finally, if the corporate debtor has assets located in more than one jurisdiction of the relevant
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nation, it may potentially trigger several lawsuits.1

There are various situations in which a model bilateral insolvency arrangement might be both
beneficial and detrimental. It's possible that certain nations won't accept a single uniform
accord. Model bilateral insolvency will attempt to align with the various countries' jurisdictions
and make things consistent with the circumstances. This could result in insubstantiality, make
it challenging to implement in accordance with various national regulations, and prevent the
intended implementation and efficacy. The adjudicating authority may, in accordance with
Section 235, write a "Letter of Request" to the foreign court with which the bilateral agreement
was signed under Section 234 to address the disposition of the corporate debtors' assets, which

are situated outside of Indian jurisdiction.?

First off, under this Code, any proof or action pertaining to assets of a corporate debtor or
debtor, including a personal guarantor of a corporate debtor, located in a country outside of
India with which reciprocal arrangements have been made under section 234—either during
the insolvency resolution process, liquidation, or bankruptcy proceedings, as the case may be—
is required in connection with proceedings if a resolution professional, liquidator, or
bankruptcy trustee believes that such assets are located in a country outside of India with which
reciprocal arrangements have been made under section 234. Following receipt of an application
under sub-section 235 (1), an adjudicating authority may, upon being convinced that the
insolvency resolution process, liquidation, or bankruptcy proceeding requires evidence
pertaining to assets under sub-section 235 (1), issue a letter requesting that the relevant court

in that nation handle the request.3

Even though maintaining consistency across different insolvency laws and procedures is one
of the most important aspects of cross-border insolvency, the very reliance on bilateral
agreements opens up a wider scope of negotiations that would ultimately result in complexities
and inconsistencies when handling such cases. Maintaining the balance of conflicting rules of
international treaties is one of the adjudicating authority's biggest issues because the assets of

the corporate debtor may be spread throughout multiple nations. It may be challenging to locate

! Goswami, Debaranjan and Godwin, Andrew and Garg, Dr. Risham, Cross-Border Insolvency Law in India: Are
the Principles of Comity of Courts and Inherent Common Law Jurisdiction Relevant? (January 30, 2023).
Available at SSRN: https://ssrn.com/abstract=4348824

2 Insolvency Bankruptcy Code, 2016

% Insolvency Bankruptcy Board of India
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and secure assets located in foreign nations. Navigating several bankruptcy procedures and
maybe running into resistance from local creditors are two challenges when enforcing Indian

insolvency decisions on assets situated abroad.

The Hon'ble National Company Law Appellate Tribunal (NCLAT) has provided some insight
into how coordinated hearings lead to convenience in the following seminal decisions. The
NCLAT approved an insolvency procedure developed by the Dutch administrator and the
Resolution Professional in India. In particular, the adjudicating body in the Stanbic Bank Ghana
case noted that it only took cognizance of the foreign decree and lacked the capacity to enforce
it when it admitted a Section 7 IBC application based on it. Both the Supreme Court of India

and the NCLAT upheld the aforementioned admission. 4

Jet Airways (India) Ltd. vs. State Bank of India and Anr.5

e The court raised issues regarding parallel processes, the legitimacy and precedence of
bankruptcy proceedings in India and other jurisdictions, and the debtor's determination of
COMI in this first cross-border insolvency case. In this instance, the State Bank of India
filed an application against Jet Airways under section 7 of the Insolvency Bankruptcy Code,
2016, and as a result, Jet Airways' CIRP was started in June 2019. In the Netherlands'
jurisdiction, the airlines went insolvent. As a result, the Court of Dutch appointed a trustee
and petitioned the Indian courts to acknowledge the Dutch procedures and stop the Indian
ones. The NCLT, Mumbai Bench ruled that the Dutch proceedings were unlawful, citing
provisions 234 and 235 of the Code of bankruptcy Bankruptcy, 2016 as well as the lack of
a clear-cut legislative framework regarding cross-border bankruptcy.
While the Insolvency Resolution Process had already started in India, the case addresses
the legitimacy and priority of the insolvency procedures being held in another country (the
Netherlands). By changing the providing provisions of Sections 234 and 235 of the Code
of Insolvency and Bankruptcy, 2016, the case highlights the pressing need for the
UNCITRAL Model Law to be implemented. ¢

4 www.barandbench.com
52019/ibclaw.in 629 NCLAT/Company Appeal (AT) (Ins) No.707 of 2019
& www.cyrilshroff.com
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Stanbic Bank Ghana Limited vs. M/s. Rajkumar Impex Pvt.”

Rajkumar Impex Ghana Limited (primary borrower), a fully owned subsidiary of Rajkumar
Impex Private Limited (guarantor), had received a loan from Stanbic Bank Ghana Limited.
Following default, the financial creditor filed lawsuits in Ghana against the principal
borrower and in England against the guarantee. The English Court issued an injunction
against the guarantor on August 8, 2017, despite the fact that the Ghana Court's proceedings
were still pending. In accordance with the ruling, the financial creditor filed a corporate
insolvency resolution action against the guarantor in the English Court using Section 7 of
the Insolvency and Bankruptcy Code 2016 (the "IBC") of India. The English Court issued
an injunction against the guarantor on August 8, 2017, while the Ghana Court's proceedings
were ongoing. In accordance with the aforementioned decision, the Financial Creditor
submitted an application for the beginning of the guarantor's CIRP under section 7 of the
Code.

The petitioner established a prima facie case and demonstrated that the Principal Borrower
owed money and that the Respondent/Guarantor was the subject of a decree when the
Adjudicating Authority admitted the application. Although this Tribunal lacks the authority
to enforce the foreign decree, it is free to take cognizance of it.

An appeal of the case was filed with the National Company Law Appellate Tribunal, or
"NCLAT," which denied the petition. The Honourable Supreme Court also denied a
statutory appeal, noting that it could not identify any justification to overrule the NCLAT's
aforementioned ruling. The National Company Law Tribunal's (NCLT) pertinent ruling
was upheld by the honourable Supreme Court and NCLAT.

The Stanbic decision states that an order from a foreign court may be utilized to trigger the
provisions of the IBC in circumstances involving financial debt and may be considered
evidence of the failure of an Indian corporate debtor. In a similar vein, a foreign creditor
may start the bankruptcy resolution process by using a foreign arbitral award. It is
questionable, though, that the NCLT is the appropriate venue for considering such actions.
This is because, depending on the circumstances, a foreign judgment must meet the
requirements of the Arbitration Act or the CPC in order to be recognized. As the NCLT in
Stanbic correctly noted, no authority has been granted under the IBC has been conferred
ON NCLT. Because of this, it appears controversial that the High Court decided in a

derivative action case brought by two shareholders of the same corporate debtor that, after

7(2018) ibclaw.in 46 NCLT/Appeal no. CP/670/1B/2017
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the IBC was put into effect, the NCLT must decide whether to recognize and enforce a
foreign judgment when admitting an insolvency application before the matter is sent to the

proper courts.8

United Nations Commission on International Trade Law i.e. UNCITRAL
Model, 19971

One of the most well-known guidelines for cross-border insolvency is the United Nations
Commission on International Trade Law. As part of its mission to reform and update
international trade and commercial law, UNCITRAL model is one of the instrumental in
creating and upholding a strong legal framework against cross-border insolvency, which
facilitates international investment and commerce. UNCITRAL carries out these duties by
establishing and encouraging the application of both legislative and non-legislative tools in a
number of commercial law domains.Modern, comprehensible, and integrated regulations for
trade and commerce transactions have been developed using the UNCITRAL paradigm. It
includes various conventions, internationally recognized model laws and regulations, readable
and legislative guidelines and recommendations that are very useful in practice, up-to-date
information on various case laws and uniform enactments for commercial law, technical
support for legal initiatives, as well as nationwide and regional workshops on consistent

commercial law.9

The Insolvency Law Committee, 2018

e Legal action is taken in several nations when an international corporation fails.
However, there is frequently misunderstanding, duplication, and delay because every
nation has its own insolvency laws. Chaos is frequently the result of creditors rushing
to seize whatever assets they can. Making sense of this circumstance is the Committee's
responsibility. Its role is to:

e Establish precise guidelines for managing instances involving international insolvency.

e Ensure equitable treatment for both domestic and foreign creditors.

e Make suggestions about how courts in different nations might interact and work
together.

8 https://ibclaw.in
® uncitral.un.org
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e Conform national legislation to global norms, such as the UNCITRAL Model Law on

Cross-Border Insolvency.

To put it simply, this committee seeks to develop a plan for addressing financial difficulties
when they arise internationally. On 16th November, 2017 the ‘Insolvency Law Committee’
was formed by the Ministry of Corporate Affairs i.e. MCA. The very first report was submitted
in March 2018, which recommended different amendments to the Insolvency and Bankruptcy
Code, 2016. However, concerning ‘Cross Border Insolvency’, the Insolvency Law Committee
submitted its recommendations by considering the difficulty of the subject matter and the need
for in-depth research to apply the UNICITRAL Model Law for India. The Committee observed
that in a number of court rulings, purchasers of units that were still under construction were not
regarded as either operational or financial debtors. Organizations that provide loans are
considered financial creditors, but those who owe money for the supply of goods and services
are considered operational creditors. The Committee pointed out that homebuyers are financial
creditors since the money raised under housing contracts is a way to raise money. It suggested
that the Code be amended to make it clear that homebuyers would be considered financial

creditors.

The Committee pointed out that, in accordance with the Code, anybody who oversees,
manages, or controls the company's operations may apply to start the corporate insolvency
resolution procedure (CIPR) without the consent of partners or shareholders. The Committee
suggested that the Code be changed to provide for a special majority of partners or shareholders
(three-fourth majority) to approve an application. The Committee noted that the Code requires
that a majority of at least 75% of the voting shares of the financial creditors be present for all
decisions made by the CoC. The Committee took notice of stakeholder concerns that the
resolution process would be hampered by the high threshold. In certain crucial areas, such
approving the resolution plan, the Committee suggested lowering the vote share from 75% to
66%. The vote threshold may be lowered to 51% for ordinary actions (like hiring an insolvency

specialist).

Accordingly, the second part of the Insolvency Law Committee Report was submitted to MCA
in 2018. In 2020, MCA also formed the Cross Border Insolvency Rules and Regulations
Committee (CBIRC) and appointed Dr. K.P. Krishnan as its chair in order to draft the
subordinate laws. The Cross Border Insolvency Rules and Regulations Committee (CBIRC)
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submitted its findings in June 2020. Simplifying the processes for cooperation and
communication between Indian courts and foreign authorities would be one of the major
benefits. This may mean establishing standardized communication protocols, designating
certain authorities or focal points to manage cross-border insolvency cases, and perhaps
investigating methods to acknowledge insolvency decisions across national borders.10 In
today's globalized economy, corporations often have assets, creditors, and operations spread
across multiple countries. When such a company becomes insolvent, resolving claims and
coordinating proceedings across borders becomes a complex challenge. Recognizing this,
many jurisdictions have formed or are considering forming Cross-Border Insolvency Rules and
Regulations Committees to create a coherent, fair, and efficient framework for international

insolvency cases.

The committee's primary areas of focus are:

e Recognition of Foreign Cases: The group establishes the criteria for when and how Indian
courts should accept insolvency proceedings that have been started in other nations,
particularly where the corporation has assets in India.

e Court Collaboration: It outlines protocols for simple and lawful communication between
judges and insolvency specialists from several nations via shared orders, emails, or even
online meetings.

e COMII (Centre of Main Interests) definition: Which nation should take the lead in the
insolvency case is determined in part by this premise. It is typically the primary location
for managing the business.

e Equitable Treatment for Debtors: The committee makes sure that, absent a compelling
public interest argument, local creditors are not unjustly given preference over foreign ones.

e Preserving Indian Autonomy: The committee makes ensuring that India maintains
authority over issues that impact public policy or the interests of the country, even while it
collaborates internationally.

India has made significant progress. Within the Ministry of Corporate Affairs, a Cross-
Border Insolvency Committee was established. According to its most recent
recommendations, the UNCITRAL Model Law should be adopted with minor adjustments

to account for Indian reality.

10 Ministry of Corporate Affairs Government of India
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The committee has recommended:
e Establishing a specific chapter for cross-border issues under the Insolvency and
Bankruptcy Code (IBC).
e Enabling direct access to Indian courts by foreign officials.

e Establishing procedures for judicial collaboration with foreign nations.

With the expected adoption of these amendments in the near future, India will join an increasing

number of countries with strong cross-border bankruptcy systems.11

Conclusion

Common law courts in India have the important authority to recognize and support cross-border
insolvency proceedings in accordance with common law principles and their inherent authority.
This authority is especially important prior to India passing the Model Law. Foreign
representatives should be encouraged to investigate the potential of receiving assistance from
India’'s commercial courts by utilizing the common law provisions governing cross-border
insolvency, according to the authors, who admit the flaws of the current system under the CPC.
Additionally, they believe that Indian courts ought to be open to this concept. One of the goals
of the Cross-Border insolvency framework is to settle individual cases; another is to establish
a more stable and investment-friendly environment for India's global economic activities. By
looking for answers and observing best practices, India may effectively handle the complexities
of cross-border insolvency and position itself as a leader in handling such cases.

India is still developing the international insolvency arrangements and its norms; our country
has not adhered to the UNICITRAL model laws yet.

Only two sections of the Insolvency and Bankruptcy Code—Sections 234 and 235 of the Code
of Indian Bankruptcy—can now be regarded as enabling provisions for cross-
border insolvency. The IBBI has been incorporating with the charge to expand the scope of
these two provisions. The Insolvency Bankruptcy Code, of 2016 has been proven to be a
phenomenal reform in the regime of Indian Insolvency. It is playing a crucial role in improving
the system of domestic insolvency in India. Due to the lack of stable law on insolvency, there

are many instances when our countrymen have borne losses like scams by the owner of

1 Report of Insolvency law committee; Ministry of Corporate Affairs
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Kingfisher, Nirav Modi and so on. The rapid growth in the proliferation of globalization has
resulted in a significant increase in cross-border international insolvency. Therefore, to meet
the needs of growing contemporary issues, it is essential to develop a firm structure of cross-
border insolvency in the Indian regime to deal with high-profile and complicated cases. The
introduction of such a comprehensive regime would also be incorporated with the guidelines
of the government which depicts the nation as the fastest growing trade and commerce centre.
Additionally, this will pave the way for a more equitable and effective system that will benefit

all parties involved, including foreign investors, borrowers, and creditors.
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