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ABSTRACT 

Bail is one of the most important parts of criminal justice because it directly affects the freedom of 

an individual. In India, personal liberty is protected under Article 21 of the Constitution, 

which says that no person shall be deprived of life or personal liberty except according to 

procedure established by law.¹ Over time, the courts have interpreted this provision in a wider way 

and included many rights within it, such as fair trial, speedy trial, and protection against arbitrary 

detention.² 

The idea of bail has developed along with this expanded understanding of Article 21. Although the 

Constitution does not directly mention bail, the Supreme Court has connected it with 

personal liberty. The courts have repeatedly stated that detention before conviction should not be 

the normal rule and that liberty should be protected unless there are strong reasons to restrict it.³ 

This article studies the development of bail jurisprudence in India and its relationship with 

fundamental rights. It examines important judgments such as Maneka Gandhi v. Union of India² 

and State of Rajasthan v. Balchand³ which laid the foundation of modern bail law. It also 

analyses later cases like Hussainara Khatoon v. State of Bihar⁴ and Satender Kumar Antil v. CBI⁵ 

which strengthened the idea that bail is connected with the right to liberty. 

The article also highlights problems in the current system, such as delay in bail hearings, economic 

inequality, and strict bail conditions under special laws like Unlawful Activities (Prevention) Act⁶ 

and NDPS Act⁷. These issues often lead to long detention of undertrial prisoners, which raises 

serious concerns about violation of fundamental rights. 

Further, the article examines bail from a human rights perspective and compares the Indian system 

with other countries. It argues that bail should be treated more clearly as a fundamental right and 

that reforms are needed to make the system fair and effective. 

In conclusion, bail is not just a legal provision but an important safeguard of personal liberty. A fair 

bail system is necessary for justice, equality, and dignity in a democratic society. 

 

1. INTRODUCTION 

1.1  Meaning and Importance of Bail 

Bail is a legal concept that allows a person who has been accused of a crime to remain free while 

their case is going on in court. It is not a declaration that the person is innocent, but it is a way to 

ensure that the person is not unnecessarily kept in jail before the final decision is made. The main 
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purpose of bail is to balance two important things: the liberty of the individual and the interest of 

justice. 
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In a democratic country like India, personal liberty is considered very important. The legal system 

recognizes that a person should not be punished before being proven guilty. This idea is closely 

connected with the principle of presumption of innocence, which means that every accused person 

is considered innocent until proven guilty in a court of law.¹ 

 

Bail plays a crucial role in protecting this principle. If bail is denied without proper reason, it can 

lead to unnecessary detention, which may cause serious harm to the accused. Such harm includes 

loss of employment, damage to reputation, separation from family, and mental stress.² 

 

The importance of bail becomes even more clear when we look at the large number of undertrial 

prisoners in India. Many people remain in jail for long periods without being convicted. This 

situation raises serious concerns about fairness and justice in the criminal justice system.³ 

Therefore, bail is not just a procedural aspect of criminal law but a key element in protecting 

individual freedom and ensuring justice. 

 

1.2  Concept of Personal Liberty 

Personal liberty is one of the most basic rights of a human being. It refers to the freedom of a 

person to live their life without unnecessary interference from the state. In India, personal liberty 

is protected under Article 21 of the Constitution of India, which states that no person shall be 

deprived of life or personal liberty except according to procedure established by law.⁴ 

 

The meaning of personal liberty is very wide. It includes not only physical freedom but also the 

right to live with dignity, the right to privacy, and the right to make personal choices. Over time, 

the courts have expanded the meaning of personal liberty and included various rights within it.⁵ 

In the context of criminal law, personal liberty means that a person should not be kept in custody 

without proper justification. Bail is one of the ways through which this liberty is protected. If a 

person is kept in jail without trial or without sufficient reason, it amounts to violation of personal 

liberty. 

 

Thus, personal liberty forms the foundation of bail jurisprudence. Without the protection of liberty, 

the concept of bail would lose its significance. 
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1.3  Constitutional Background of Article 21 

Article 21 is one of the most important provisions of the Constitution of India.⁴ It guarantees the 

right to life and personal liberty. Initially, the courts interpreted this article in a narrow way. 

They focused only on whether there was a law that allowed the deprivation of liberty. 

 

However, this approach changed after the landmark case of Maneka Gandhi v. Union of India.⁵ In 

this case, the Supreme Court held that the procedure established by law must be fair, just, and 

reasonable. This judgment expanded the scope of Article 21 and made it a powerful tool for 

protecting individual rights. 
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After this decision, Article 21 was interpreted in a broader manner. The courts started including 

various rights within it, such as the right to speedy trial, the right to legal aid, and the right to live 

with dignity.⁶ 

 

This expanded interpretation has a direct impact on bail. If the procedure for denying bail is unfair 

or unreasonable, it can be challenged as a violation of Article 21. 

 

Thus, the constitutional background of Article 21 plays a key role in understanding the 

development of bail as a fundamental right. 

 

1.4  Need for Study 

The study of bail as a fundamental right is important because it deals with the protection of 

personal liberty. In India, a large number of people are in jail as undertrial prisoners. Many of them 

have not been convicted but are still deprived of their liberty.³ 

 

This situation raises important questions about fairness and justice. If bail is denied without proper 

reason or if there is delay in granting bail, it can lead to violation of fundamental rights. 

 

Another reason for this study is the existence of strict laws that make bail difficult. Laws such as 

the Unlawful Activities (Prevention) Act impose strict conditions on bail, which may conflict with 

the principle of personal liberty.⁷ 

 

There is also a need to examine whether the current bail system is fair and effective. Issues such as 

economic inequality, lack of legal awareness, and judicial discretion affect the grant of bail. 

 

Therefore, this study is necessary to understand the role of bail in protecting fundamental rights 

and to suggest improvements in the legal system. 

 

1.5  Objectives of the Study 

The main objectives of this study are: 

 

 To understand the concept and purpose of bail in India 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 6 | April 2026         ISSN: 2581-8503 

Page | 14   

 To examine the scope of Article 21 and its relation to personal liberty 

 To analyse judicial decisions related to bail 

 To study the problems in the current bail system 

 To evaluate whether bail can be considered a fundamental right 

 To suggest reforms for improving the bail system 

 

These objectives help in providing a clear understanding of the topic and guiding the research in a 

systematic manner. 

 

1.6  Research Questions 

This study aims to answer the following questions: 
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1. What is the concept of bail in Indian law? 

2. How has Article 21 been interpreted by the courts? 

3. Can bail be considered a fundamental right? 

4. What are the challenges in the current bail system? 

5. What reforms are needed to improve the system? 

 

These questions form the basis of the research and help in analysing the issue in detail. 

 

1.7  Scope and Limitations 

The scope of this study is limited to the Indian legal system. It focuses on the concept of bail and 

its relation to Article 21 of the Constitution. It also examines judicial decisions and legal provisions 

related to bail. 

However, there are certain limitations. The study does not include detailed empirical data or field 

research. It mainly relies on legal texts, case laws, and reports. 

 

Despite these limitations, the study provides a comprehensive understanding of the topic. 

 

1.8  Research Methodology 

This study is based on doctrinal research. It uses primary sources such as the Constitution, statutes, 

and judicial decisions. It also uses secondary sources such as books, articles, and reports. 

 

The method involves analysing legal provisions and court judgments to understand the 

development of bail jurisprudence. 

This approach helps in providing a clear and logical explanation of the topic. 

 

1.9  Structure of the Study 

The study is divided into different chapters for better understanding. 

 

 1 introduces the topic 

 2 explains the concept of bail 

 3 discusses Article 21 
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 4 analyses judicial decisions 

 Later sectio examine challenges, reforms, and conclusions 

 

This structure ensures that the topic is covered in a systematic and detailed manner. 

 

 

 

2. CONCEPT OF BAIL IN INDIAN LEGAL SYSTEM 
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2.1  Meaning and Definition of Bail 

Bail is a legal process through which a person accused of a crime is released from custody while 

their trial is still pending. It is based on the understanding that the accused will appear before the 

court whenever required. Bail does not mean that the person is innocent; it only means that the 

person is allowed to remain free until the court gives its final judgment. 

In simple terms, bail is a temporary release from jail with certain conditions. These conditions may 

include providing a bond, surety, or promise to appear before the court. The idea behind bail is to 

ensure that justice is served without unnecessarily restricting personal liberty. 

The concept of bail is closely related to the principle of fairness in the criminal justice system. A 

person should not be punished before being proven guilty. Keeping someone in jail for a long time 

without conviction can cause serious harm and goes against the idea of justice.⁸ 

Thus, bail is an important legal tool that helps maintain a balance between the rights of the accused 

and the needs of the legal system. 

2.2  Purpose and Objectives of Bail 

The main purpose of bail is to ensure that the accused appears before the court during the trial. It 

is not meant to punish the accused but to secure their presence. 

One of the key objectives of bail is to protect personal liberty. Article 21 of the Constitution of 

India guarantees the right to life and personal liberty, and bail helps in protecting this right.⁹ 

Another objective is to reduce overcrowding in prisons. Many people in jail are undertrial 

prisoners who have not been convicted. Granting bail in appropriate cases can help reduce this 

burden on the prison system.¹⁰ 

Bail also ensures fairness in the justice system. If a person is kept in jail without sufficient 

reason, it may lead to injustice. Bail provides an opportunity for the accused to prepare their 

defence properly. 

Thus, the objectives of bail are closely connected with justice, fairness, and protection of individual 

rights. 

2.3  Classification of Offences 

The law in India classifies offences into two main categories for the purpose of bail: bailable and 

non-bailable offences. This classification is provided under the Code of Criminal Procedure, 

1973.¹¹ 

2.3.1  Bailable Offences 

Bailable offences are those in which the accused has a legal right to be released on bail. In such 
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cases, the police or the court must grant bail once the accused fulfills the required conditions. 
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These offences are generally less serious in nature, such as minor theft or simple hurt. The law 

assumes that such offences do not pose a serious threat to society, and therefore, the accused can 

be safely released. 

The right to bail in these cases reflects the importance of personal liberty and the presumption of 

innocence. 

2.3.2  Non-Bailable Offences 

Non-bailable offences are more serious in nature, such as murder or serious economic offences. In 

these cases, bail is not a right but is granted at the discretion of the court. 

The court considers various factors before granting bail, such as the seriousness of the offence, the 

possibility of the accused escaping, and the risk of tampering with evidence.¹² 

Even in non-bailable offences, bail should not be denied without proper reason. Courts have 

emphasized that discretion must be exercised carefully and fairly. 

2.4  Legal Framework under Code of Criminal Procedure, 1973 

The law relating to bail in India is mainly governed by the Code of Criminal Procedure, 1973.¹¹ It 

provides detailed provisions regarding when and how bail can be granted. 

Some important sections include: 

Section 436: Bail in bailable offences Section 437: Bail in non-bailable offences Section 438: 

Anticipatory bail 

Section 439: Special powers of High Court and Sessions Court 

These provisions give courts the authority to grant or refuse bail based on the facts of each case. 

The CrPC also lays down conditions for bail, such as execution of bonds and sureties. However, 

these conditions must not be too strict, especially for poor accused persons. 

Thus, the CrPC forms the legal backbone of the bail system in India. 

2.5  Types of Bail 

Bail can be classified into different types based on the stage and nature of the case. 

2.5.1  Regular Bail 

Regular bail is granted to a person who has already been arrested and is in custody. The accused 

applies to the court for release, and the court decides based on the circumstances of the case. 

This is the most common type of bail in the criminal justice system. 
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2.5.2  Anticipatory Bail 

Anticipatory bail is granted before a person is arrested. It is provided under Section 438 of the 

CrPC.¹¹ 

This type of bail is important in cases where a person fears that they may be arrested on false or 

exaggerated charges. It acts as a safeguard against misuse of power by authorities. 

The Supreme Court has recognized anticipatory bail as an important protection of personal liberty.¹³ 

2.5.3  Interim Bail 

Interim bail is a temporary bail granted for a short period. It is usually given until the final decision 

on a regular or anticipatory bail application is made. 

This type of bail ensures that the accused is not unnecessarily detained while the court is 

considering the application. 

2.6  Factors Considered in Grant of Bail 

Courts consider several factors while deciding whether to grant bail. These include: Nature and 

seriousness of the offence 

Possibility of the accused absconding Likelihood of tampering with evidence Past criminal record 

of the accused 

Behaviour and background of the accused 

The court must balance the rights of the accused with the interest of society. Bail should not be 

granted if it poses a risk to justice or public safety.¹² 

At the same time, bail should not be denied without valid reasons. Courts must ensure fairness and 

avoid arbitrary decisions. 

2.7  Role of Courts in Bail Decisions 

Courts play a very important role in the bail system. They are responsible for ensuring that bail 

decisions are fair, reasonable, and in accordance with the law. 

Judicial discretion is a key feature of bail decisions. Judges must carefully examine the facts of 

each case and apply legal principles. However, this discretion must not be used arbitrarily. 

The Supreme Court has emphasized that bail decisions must be guided by principles of justice and 

liberty.¹² 
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Courts also ensure that the rights of the accused are protected. If bail is denied without proper 

reason, it can be challenged in higher courts. 

Thus, the role of courts is central to the proper functioning of the bail system. 

3.  EVOLUTION OF ARTICLE 21 AND PERSONAL 

LIBERTY 

3.1  Early Interpretation of Article 21 

Article 21 of the Constitution of India guarantees that no person shall be deprived of life or personal 

liberty except according to procedure established by law.¹⁴ 

In the early years after independence, courts interpreted this provision in a very narrow way. The 

main focus was on whether there was a law that allowed the deprivation of liberty. If such a law 

existed, the courts generally did not question whether the law was fair or reasonable. 

This approach can be seen in early cases where the courts gave importance only to the existence 

of legal procedure, not to its quality. This meant that even if the procedure was harsh or unfair, it 

could still be accepted as valid. 

As a result, the protection of personal liberty was limited. The courts did not actively check whether 

the law itself was just. This narrow interpretation did not provide strong protection against misuse 

of power by the state. 

However, over time, it became clear that such a limited approach was not sufficient in a 

democratic society. There was a need to ensure that laws affecting personal liberty were not only 

legal but also fair and reasonable. 

This realization led to a major change in the interpretation of Article 21, which is discussed in the 

next section. 

3.2  Expansion of Article 21 through Judicial Interpretation 

The interpretation of Article 21 changed significantly with the development of constitutional law 

in India. The courts started adopting a broader and more progressive approach. 

Instead of focusing only on the existence of law, the courts began to examine the fairness of the 

procedure. They recognized that personal liberty is a basic human right and must be protected 

against arbitrary actions of the state. 

This shift in approach allowed the courts to include various rights within the scope of Article 21. 

These rights were not explicitly mentioned in the Constitution but were considered essential for a 

meaningful life. 
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The expansion of Article 21 marked a turning point in Indian constitutional law. It strengthened the 

protection of individual rights and gave the judiciary a greater role in ensuring justice. 
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This broader interpretation laid the foundation for recognizing bail as an important aspect of 

personal liberty. If liberty is to be protected, then unnecessary detention must be avoided. 

Thus, the expansion of Article 21 created a strong base for the development of bail jurisprudence 

in India. 

3.3  Impact of Maneka Gandhi v. Union of India 

The case of Maneka Gandhi v. Union of India is one of the most important judgments in Indian 

constitutional law.¹⁵ It completely changed the interpretation of Article 21. 

In this case, the Supreme Court held that the procedure established by law must be fair, just, and 

reasonable. It rejected the earlier narrow interpretation and introduced a more balanced and 

rights-based approach. 

The Court also linked Article 21 with other fundamental rights, such as Article 14 (equality) and 

Article 19 (freedom). This created a strong framework for protecting individual liberty. 

The impact of this judgment was very wide. It allowed the courts to examine whether a law or 

action was fair, not just whether it existed. This gave citizens better protection against arbitrary 

actions. 

In the context of bail, this judgment is very important. If the procedure for denying bail is unfair or 

unreasonable, it can be challenged as a violation of Article 21. 

Thus, the Maneka Gandhi case played a key role in expanding the scope of personal liberty and 

strengthening the concept of bail as a safeguard of that liberty. 

3.4  Concept of Fair, Just and Reasonable Procedure 

After the Maneka Gandhi judgment, the concept of “fair, just and reasonable procedure” became 

central to Article 21.¹⁵ 

This means that any law or action that restricts personal liberty must satisfy certain conditions: It 

must be fair 

It must not be arbitrary 

It must follow principles of natural justice 

In simple terms, the state cannot take away a person’s liberty in an unfair or unreasonable manner. 

This principle has a direct impact on bail decisions. If a person is denied bail without proper reason 

or is kept in custody for a long time without trial, it may violate this requirement of 

fairness. 
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Courts have used this concept to protect individuals from misuse of power. It ensures that the legal 

process is not only lawful but also just. 

Thus, the idea of fair procedure strengthens the connection between bail and fundamental rights. 

3.5  Right to Speedy Trial 

One of the important rights recognized under Article 21 is the right to speedy trial. This right means 

that a person accused of a crime should be tried within a reasonable time. 

The Supreme Court recognized this right in Hussainara Khatoon v. State of Bihar.¹⁶ In this case, 

the Court highlighted the problem of undertrial prisoners who were kept in jail for long periods 

without trial. 

The Court held that delay in trial is a violation of Article 21. It emphasized that justice should not 

be delayed because delay itself can become injustice. 

This right is closely connected with bail. If a trial is delayed, the accused should not be kept in jail 

for an indefinite period. Bail becomes necessary to protect their liberty. 

Thus, the right to speedy trial supports the idea that bail should be granted in appropriate cases to 

avoid unnecessary detention. 

3.6  Right to Legal Aid 

Another important right under Article 21 is the right to legal aid. This means that every person has 

the right to get legal assistance, even if they cannot afford it. 

The Supreme Court has emphasized that justice should be accessible to all, regardless of 

economic condition.¹⁶ Without proper legal representation, an accused person may not be able to 

apply for bail or defend themselves effectively. 

Legal aid plays a crucial role in ensuring that the bail system works fairly. Poor and uneducated 

individuals often depend on legal aid to secure their release. 

Thus, the right to legal aid is an important part of the broader concept of personal liberty and fair 

procedure. 

3.7  Right to Human Dignity 

The right to live with dignity is also part of Article 21. This means that every person should be 

treated with respect and should not be subjected to unnecessary suffering.¹⁵ 

Detention in jail can affect a person’s dignity, especially if it is prolonged and unjustified. 

Conditions in prisons, separation from family, and social stigma can have a serious impact on an 

individual’s life. 
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Bail helps in protecting dignity by allowing the accused to remain free while the case is pending. 

It reduces the negative effects of detention and ensures that the person can live a normal life to 

some extent. 

Thus, the right to dignity strengthens the argument that bail should be granted wherever possible. 

3.8  Relationship between Liberty and Criminal Justice 

The criminal justice system must balance two important goals: protecting society and protecting 

individual rights. Personal liberty is a key part of this balance. 

If the system focuses only on punishment and control, it may lead to misuse of power and injustice. 

On the other hand, if it ignores public safety, it may harm society. 

Bail plays an important role in maintaining this balance. It allows the accused to remain free while 

ensuring that justice is not compromised. 

The courts have recognized that liberty should not be sacrificed unnecessarily.¹² At the same time, 

they have also emphasized that bail should not be granted in cases where it may harm the 

investigation or public interest. 

Thus, the relationship between liberty and criminal justice is complex, and bail is a key tool in 

maintaining this balance. 

4.  JUDICIAL DEVELOPMENT OF BAIL 

JURISPRUDENCE 

4.1  Early Judicial Approach 

In the early years of the Indian legal system, courts followed a more conservative approach towards 

bail. The focus was mainly on the seriousness of the offence rather than on the rights of the accused. 

Bail was often treated as a privilege rather than a right. 

Courts were cautious in granting bail, especially in serious offences, as they were concerned about 

maintaining law and order. However, this approach sometimes led to unnecessary 

detention of accused persons, even before their guilt was established. 

Over time, it became clear that such an approach was not consistent with the principles of justice 

and personal liberty. The courts started recognizing that detention before conviction should not 

be the norm. 

This shift in thinking was influenced by the expanding interpretation of Article 21, which 

emphasized fairness and protection of individual rights.¹⁷ 

Thus, the early judicial approach gradually evolved into a more balanced and liberal approach 
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towards bail. 

4.2  Principle of “Bail Not Jail” 
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4.2.1  State of Rajasthan v. Balchand 

One of the most important developments in bail jurisprudence came from the case of State of 

Rajasthan v. Balchand.¹⁸ 

In this case, the Supreme Court clearly stated that “bail is the rule and jail is the exception.” This 

principle became the foundation of modern bail law in India. 

The Court emphasized that personal liberty should not be restricted unnecessarily. Detention 

should only be used when it is absolutely necessary, such as when there is a risk of the accused 

escaping or interfering with the investigation. 

This judgment marked a shift from a strict approach to a more liberal and rights-based approach. 

It recognized that bail is an important safeguard of liberty and should be granted in most cases. 

The principle of “bail not jail” continues to guide courts in bail decisions and is considered a 

cornerstone of Indian bail jurisprudence. 

4.3  Humanistic Approach to Bail 

4.3.1  Gudikanti Narasimhulu v. Public Prosecutor 

In Gudikanti Narasimhulu v. Public Prosecutor, the Supreme Court adopted a humanistic approach 

towards bail.¹⁹ 

The Court emphasized that bail decisions should not be mechanical or routine. Judges must 

consider factors such as personal liberty, justice, and the overall circumstances of the case. 

Justice Krishna Iyer highlighted that the law of bail must be interpreted in a way that protects 

human dignity. He stated that deprivation of liberty should be carefully examined and should not 

be based on arbitrary decisions. 

The Court also pointed out that bail decisions must strike a balance between the rights of the 

accused and the interests of society. 

This judgment played an important role in making bail jurisprudence more humane and fair. It 

reinforced the idea that bail is not just a legal concept but also a matter of human rights. 

4.4  Bail and Speedy Trial 

4.4.1  Hussainara Khatoon v. State of Bihar 

The case of Hussainara Khatoon v. State of Bihar is a landmark decision that linked bail with the 

right to speedy trial.²⁰ 

In this case, the Supreme Court highlighted the situation of undertrial prisoners who were kept in 

jail for long periods without trial. The Court held that such detention violates Article 21. 
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It was observed that justice delayed is justice denied, and keeping a person in jail for an indefinite 

period without trial is unjust. 

The Court directed that undertrial prisoners should be released on bail if their trial is delayed. This 

judgment strengthened the connection between bail and fundamental rights. 

It also brought attention to the need for reforms in the criminal justice system to prevent 

unnecessary detention. 

4.5  Arrest and Bail Safeguards 

4.5.1  Arnesh Kumar v. State of Bihar 

In Arnesh Kumar v. State of Bihar, the Supreme Court addressed the misuse of arrest powers.²¹ The 

Court observed that arrests were often made unnecessarily, leading to harassment and 

violation of personal liberty. It laid down clear guidelines to prevent such misuse. Key Guidelines: 

Police should not arrest automatically in every case Reasons for arrest must be recorded 

Magistrates must ensure that arrest is justified 

These guidelines have a direct impact on bail. If unnecessary arrests are reduced, fewer people will 

need to apply for bail. 

This judgment strengthened the protection of personal liberty and ensured that arrest and detention 

are used only when necessary. 

4.6  Recent Developments and Guidelines 

4.6.1  Satender Kumar Antil v. CBI 

In Satender Kumar Antil v. CBI, the Supreme Court provided comprehensive guidelines on bail.²² 

The Court emphasized the need for a uniform approach in bail decisions. It observed that 

inconsistency in granting bail leads to injustice and confusion. 

The Court also highlighted the importance of avoiding unnecessary arrests and ensuring speedy 

disposal of bail applications. 

It categorized offences and suggested different approaches for different categories, making the 

process more structured and efficient. 
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This judgment reflects the modern approach towards bail, where the focus is on protecting liberty 

while ensuring justice. 

4.7  Role of Supreme Court in Expanding Bail Jurisprudence 

The Supreme Court has played a central role in developing bail jurisprudence in India. Through its 

judgments, it has expanded the scope of bail and connected it with fundamental rights. 

The Court has consistently emphasized that personal liberty is a basic right and must be protected. 

It has laid down principles such as: 

Bail should be the rule, not the exception¹⁸ Detention should not be arbitrary¹⁹ 

Speedy trial is essential²⁰ 

These principles have shaped the legal framework of bail and guided lower courts in their decisions. 

The Supreme Court has also addressed practical issues such as delay, misuse of arrest powers, and 

inequality in access to bail. 

Thus, the judiciary has played a crucial role in transforming bail from a procedural concept into a 

fundamental safeguard of liberty. 

5.  BAIL AS A FUNDAMENTAL RIGHT: 

CONSTITUTIONAL ANALYSIS 

5.1  Meaning of Fundamental Rights in Criminal Law 

Fundamental rights are basic rights guaranteed by the Constitution to protect individuals from 

arbitrary actions of the state. In the context of criminal law, these rights become very important 

because the state has the power to arrest, detain, and punish individuals. 

Among all fundamental rights, the right to life and personal liberty under Article 21 of the 

Constitution of India holds special importance.²³ It ensures that no person can be deprived of their 

liberty except through a fair and reasonable procedure. 

In criminal proceedings, this means that the accused must be treated fairly at every stage, 

including arrest, detention, trial, and bail. The courts have recognized that fundamental rights do 

not end when a person is accused of a crime. Instead, these rights become even more important to 

protect against misuse of power. 

Bail plays a key role in this context. If a person is kept in jail without proper reason, it may 

violate their fundamental rights. Therefore, bail can be seen as an important tool for enforcing these 

rights. 
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Thus, fundamental rights provide the legal and moral basis for treating bail as more than just a 

procedural matter. 

5.2  Bail and Personal Liberty 

Personal liberty is the foundation of bail jurisprudence. Article 21 guarantees this liberty, and any 

restriction on it must be justified.²³ 

When a person is arrested, their liberty is restricted. If this restriction continues for a long time 

without proper reason, it becomes unjust. Bail helps in restoring this liberty by allowing the 

accused to remain free during the trial. 

The Supreme Court has emphasized that liberty should not be taken away unnecessarily. In State 

of Rajasthan v. Balchand, it clearly stated that bail is the rule and jail is the exception.²⁴ 

This principle shows that detention should not be the normal practice. Instead, courts should favour 

release unless there are strong reasons to deny bail. 

Thus, bail acts as a direct safeguard of personal liberty and helps in preventing unnecessary 

detention. 

5.3  Presumption of Innocence 

The principle of presumption of innocence is a basic rule of criminal law. It means that every person 

accused of a crime is considered innocent until proven guilty.²⁵ 

This principle has a strong connection with bail. If a person is presumed innocent, then keeping 

them in jail before conviction should not be the normal rule. 

Pre-trial detention can be seen as a form of punishment, even though the person has not been found 

guilty. This goes against the idea of justice. Bail helps in avoiding such situations by allowing the 

accused to remain free. 

Courts have recognized the importance of this principle while deciding bail applications. They have 

emphasized that denial of bail should not be based on mere suspicion or assumptions.²⁶ 

Thus, the presumption of innocence supports the idea that bail should be granted in most cases. 

5.4  Bail as a Part of Fair Procedure 

After the decision in Maneka Gandhi v. Union of India, the concept of fair, just, and reasonable 

procedure became central to Article 21.²⁷ 

This means that every stage of the criminal process must be fair, including decisions related to 

bail. If bail is denied without proper reason or if the procedure is arbitrary, it may violate Article 

21. 
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Courts have emphasized that bail decisions must be based on objective criteria and not on 

personal bias. Judges must carefully consider the facts of each case and ensure that the rights of the 

accused are protected. 

Thus, bail is not just a legal provision but also a part of the broader concept of fair procedure under 

the Constitution. 

5.5  Judicial Recognition of Bail as a Right 

Over time, the judiciary has recognized bail as an important right linked with personal liberty. 

In Gudikanti Narasimhulu v. Public Prosecutor, the Court emphasized that bail decisions must 

consider liberty and justice.²⁶ 

In Hussainara Khatoon v. State of Bihar, the Court linked bail with the right to speedy trial and held 

that long detention without trial is unconstitutional.²⁸ 

More recently, in Satender Kumar Antil v. CBI, the Court stressed the need for a uniform and liberal 

approach to bail.²⁹ 

These judgments show that bail has gradually been treated as a right rather than a privilege. 

Thus, judicial interpretation has played a key role in elevating bail to the level of a fundamental 

right. 

5.6  Limitations on Bail as a Right 

Although bail is closely linked with fundamental rights, it is not an absolute right. There are certain 

limitations based on public interest and the nature of the offence. 

In serious cases such as terrorism, organized crime, or offences affecting national security, bail may 

be denied to protect society. Courts must consider the risk of the accused escaping, 

tampering with evidence, or committing further offences.³⁰ 

Special laws like the Unlawful Activities (Prevention) Act and the NDPS Act impose strict 

conditions on bail.³¹ 

These limitations show that while bail is important, it must be balanced with other considerations. 

Thus, bail as a fundamental right is subject to reasonable restrictions. 

5.7  Balance between Liberty and Public Interest 

The criminal justice system must balance two important factors: individual liberty and public 

interest. 
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If the system focuses only on liberty, it may allow dangerous individuals to misuse bail. On the 

other hand, if it focuses only on control, it may lead to unnecessary detention and violation of 

rights. 

Courts have tried to maintain this balance by considering both factors while deciding bail.³⁰ They 

ensure that bail is granted in appropriate cases while protecting the interests of society. 

The principle of proportionality is often used in this context. It means that restrictions on liberty 

should not be excessive and must be justified by the circumstances of the case. 

Thus, the balance between liberty and public interest is essential for a fair and effective bail system. 

6.  SOCIO-ECONOMIC DIMENSIONS OF BAIL 

6.1  Bail and Economic Inequality 

The bail system in India is not only a legal matter but also deeply connected with economic 

conditions. The ability of an accused person to secure bail often depends on their financial status. 

This creates a situation where rich and poor individuals are treated differently in practice, even 

though the law provides equal rights to all. 

In many cases, courts require the accused to furnish bail bonds or provide sureties. For wealthy 

individuals, arranging these requirements is usually not difficult. However, poor individuals 

often struggle to meet these conditions, even when bail is granted.³² 

This leads to a situation where two persons accused of similar offences may face different 

outcomes based on their economic status. The rich may secure release quickly, while the poor may 

remain in jail for long periods. 

Such inequality goes against the constitutional principle of equality before law. It also raises serious 

concerns about fairness in the justice system. 

The Supreme Court has recognized this issue and has emphasized that bail conditions should not 

be so strict that they become impossible for poor people to fulfill.³³ 

Thus, economic inequality is one of the major challenges in the effective implementation of bail. 

6.2  Impact of Poverty on Access to Bail 

Poverty plays a major role in limiting access to bail. Many accused persons come from 

economically weaker sections and do not have the resources to hire lawyers or arrange bail 

conditions. 

Even when bail is granted, they may not be able to arrange sureties or pay the required amount. As 

a result, they remain in jail despite having a legal right to be released.³² 
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This problem is more serious in rural areas, where people may not have proper knowledge about 

legal procedures. Lack of awareness and financial resources further reduces their chances of 

getting bail. 

The situation becomes worse when legal aid is not easily available or is ineffective. Without 

proper legal representation, it is difficult for the accused to apply for bail or challenge its denial. 

Thus, poverty not only affects the ability to obtain bail but also limits access to justice as a whole. 

6.3  Undertrial Prisoners in India 

One of the most serious issues related to bail is the large number of undertrial prisoners in India. 

Undertrial prisoners are those who are in jail but have not yet been convicted. 

According to data from the National Crime Records Bureau, a significant percentage of prisoners 

in India are undertrials.³² This shows that many people are deprived of their liberty without a 

final judgment. 

Many of these prisoners are in jail because they could not secure bail due to financial or 

procedural reasons. Some remain in custody for longer periods than the maximum punishment for 

the offence they are accused of. 

The Supreme Court addressed this issue in Hussainara Khatoon v. State of Bihar, where it 

emphasized the need for speedy trial and release of undertrial prisoners.³⁴ 

The problem of undertrial prisoners highlights the gap between legal principles and practical 

reality. While the law supports bail, its implementation is not always effective. 

Thus, addressing this issue is essential for ensuring justice and protecting personal liberty. 

6.4  Role of Legal Aid 

Legal aid plays a very important role in ensuring that the bail system works fairly. It provides legal 

assistance to people who cannot afford a lawyer. 

The right to legal aid is recognized as part of Article 21, as it ensures fair procedure.³⁴ Without legal 

aid, poor individuals may not be able to apply for bail or defend themselves properly. 

Legal aid services are provided through various institutions, including legal services authorities. 

These institutions help accused persons by providing free legal representation and guidance. 

However, there are challenges in the effective implementation of legal aid. Lack of awareness, 

shortage of resources, and poor quality of representation can reduce its effectiveness. 

Despite these challenges, legal aid remains an important tool for improving access to bail and 

ensuring equality in the justice system. 
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6.5  Social Consequences of Pre-Trial Detention 

Pre-trial detention can have serious social consequences for the accused. Even though the person 

is not convicted, being in jail can affect various aspects of life. 

One of the major consequences is loss of employment. Many accused persons lose their jobs 

because they are unable to attend work while in custody. 

Detention also affects family life. The accused may be separated from their family, which can 

create emotional and financial difficulties. 

Social stigma is another important issue. Being in jail, even as an undertrial, can damage a person’s 

reputation and standing in society. 

Mental health is also affected. Long periods of detention can lead to stress, anxiety, and depression. 

Bail helps in reducing these negative effects by allowing the accused to remain in society while the 

trial is pending. 

Thus, the social consequences of detention highlight the importance of bail as a safeguard of human 

dignity. 

6.6  Bail and Access to Justice 

Access to justice means that every person should be able to use the legal system to protect their 

rights. Bail is an important part of this concept. 

If a person is unable to secure bail, it becomes difficult for them to prepare their defence. Being in 

custody limits communication with lawyers and access to evidence. 

Bail allows the accused to actively participate in their case and ensures a fair trial. 

However, as discussed earlier, economic inequality and lack of awareness create barriers to 

accessing bail. These barriers must be removed to ensure that justice is available to all. 

The courts have emphasized that the justice system should be inclusive and accessible.³³ This 

includes making the bail process simple and fair. 

Thus, bail is not only about liberty but also about ensuring effective access to justice. 

7.  BAIL UNDER SPECIAL LAWS 

7.1  Introduction to Special Criminal Laws 

In addition to general criminal laws, India has several special laws that deal with serious offences 

such as terrorism, drug trafficking, and economic crimes. These laws are designed to address 

complex and dangerous activities that may threaten national security or public order. 
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However, these special laws often contain stricter provisions regarding bail. Unlike the general 

principles under the Code of Criminal Procedure, 1973, where bail is usually granted unless there 

are strong reasons to deny it, special laws make bail more difficult to obtain.³⁵ 

The reason for such strict provisions is to prevent misuse of bail by individuals who may pose a 

serious threat to society. At the same time, these provisions raise concerns about the protection of 

personal liberty under Article 21 of the Constitution of India.³⁶ 

Thus, bail under special laws creates a tension between the need for security and the protection of 

individual rights. 

7.2  Bail under Unlawful Activities (Prevention) Act 

The Unlawful Activities (Prevention) Act (UAPA) is one of the most important laws dealing with 

terrorism and unlawful activities in India.³⁷ 

Under this Act, the conditions for granting bail are very strict. The court must be satisfied that 

there are reasonable grounds to believe that the accused is not guilty before granting bail. This is 

different from the general principle where the accused is presumed innocent. 

This provision makes it very difficult for accused persons to obtain bail, especially in the early 

stages of investigation. As a result, many individuals remain in custody for long periods. 

The Supreme Court has examined these provisions and has tried to balance security concerns with 

personal liberty. However, the strict nature of the law continues to raise questions about its 

compatibility with Article 21. 

Thus, bail under UAPA represents one of the most restrictive areas of bail jurisprudence in India. 

7.3  Bail under NDPS Act 

The NDPS Act deals with offences related to drugs and narcotic substances.³⁸ 

Similar to UAPA, the NDPS Act imposes strict conditions on bail. The court must be satisfied that: 

The accused is not guilty of the offence, and 

The accused is not likely to commit any offence while on bail 

These conditions are difficult to meet, especially at the initial stage when evidence is still being 

collected. 

As a result, bail is rarely granted in serious NDPS cases. This often leads to long periods of 

detention, even before the trial is completed. 

Courts have recognized the harsh nature of these provisions but have generally upheld them due to 

the serious nature of drug-related offences. 
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Thus, the NDPS Act represents another area where bail is heavily restricted in the interest of public 

safety. 

7.4  Bail under Prevention of Money Laundering Act 

The Prevention of Money Laundering Act deals with economic offences related to money 

laundering.³⁹ 

This law also contains strict bail conditions, often referred to as “twin conditions.” These require 

the court to be satisfied that: 

The accused is not guilty, and 

The accused is not likely to commit an offence while on bail 

These conditions make bail difficult to obtain in economic offences. 

The Supreme Court has examined these provisions and has discussed their impact on personal 

liberty. While the Court has recognized the importance of controlling economic crimes, it has also 

highlighted the need to protect fundamental rights.⁴⁰ 

Thus, bail under PMLA reflects the challenge of balancing economic security with individual 

liberty. 

7.5  Reverse Burden of Proof and Bail 

One of the key features of special laws is the concept of reverse burden of proof. In general criminal 

law, the burden is on the prosecution to prove the guilt of the accused. 

However, in special laws like UAPA and NDPS Act, the burden is partly shifted to the accused. 

The accused may have to show that they are not guilty to obtain bail.³⁵ 

This is a significant departure from the principle of presumption of innocence. It makes it more 

difficult for accused persons to secure bail and increases the risk of prolonged detention. 

Such provisions have been criticized for being harsh and inconsistent with fundamental rights. At 

the same time, they are justified on the grounds of dealing with serious offences. 

Thus, the reverse burden of proof is a major issue in bail under special laws. 

7.6  Conflict between Security and Liberty 

The strict bail provisions in special laws highlight the conflict between two important goals: 

security and liberty. 

On one hand, the state has a duty to protect society from serious crimes such as terrorism and drug 

trafficking. On the other hand, it must also protect the fundamental rights of individuals. 
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If the law focuses too much on security, it may lead to violation of personal liberty. If it focuses too 

much on liberty, it may affect public safety. 

Courts have tried to maintain a balance between these two objectives. They have emphasized that 

restrictions on liberty must be reasonable and not excessive.³⁶ 

However, achieving this balance is not easy, especially in cases involving serious offences. Thus, 

the conflict between security and liberty remains a central issue in bail jurisprudence. 

7.7  Judicial Approach towards Special Laws 

The judiciary has played an important role in interpreting bail provisions under special laws. Courts 

have tried to ensure that these provisions are applied in a fair and reasonable manner. 

In several cases, the Supreme Court has emphasized that even in serious offences, the rights of the 

accused must be protected.⁴⁰ 

At the same time, courts have also recognized the importance of these laws in maintaining security 

and preventing serious crimes. 

The judicial approach has been to interpret these laws carefully and avoid arbitrary decisions. 

Courts examine each case based on its facts and try to strike a balance between liberty and security. 

Thus, the role of the judiciary is crucial in ensuring that bail under special laws does not become 

unjust or oppressive. 

8.  CHALLENGES IN THE BAIL SYSTEM 

8.1  Delay in Bail Hearings 

One of the major challenges in the bail system in India is the delay in hearing and deciding bail 

applications. Ideally, bail applications should be decided quickly because they directly affect the 

personal liberty of the accused. However, in practice, there are often significant delays due to 

heavy workload in courts, shortage of judges, and procedural complexities. 

When bail hearings are delayed, the accused remains in custody for a longer period, even if they 

may eventually be granted bail. This defeats the purpose of bail and leads to unnecessary 

detention. 

The Supreme Court has repeatedly emphasized the importance of speedy justice and has stated that 

delay in legal proceedings can violate Article 21 of the Constitution of India.⁴¹ 

Thus, delay in bail hearings is a serious issue that affects the effectiveness of the bail system and 

the protection of personal liberty. 
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8.2  Judicial Discretion and Inconsistency 

Judicial discretion plays a central role in bail decisions, especially in non-bailable offences. 

While discretion allows judges to consider the facts of each case, it can also lead to inconsistency 

in decisions. 

Different judges may take different views on similar facts, which creates uncertainty in the legal 

system. For example, one court may grant bail in a particular case, while another court may deny 

bail in a similar case. 

This inconsistency can reduce public confidence in the justice system and make the process 

unpredictable for the accused. 

The Supreme Court has attempted to address this issue by laying down guidelines in cases like 

Satender Kumar Antil v. CBI.⁴² However, complete uniformity is still difficult to achieve. 

Thus, while judicial discretion is necessary, it must be exercised carefully to ensure fairness and 

consistency. 

8.3  Overcrowding of Prisons 

Overcrowding of prisons is another major challenge related to bail. A large number of prisoners in 

India are undertrial prisoners who are waiting for bail or trial.⁴³ 

When bail is not granted in appropriate cases, it leads to unnecessary detention and increases the 

burden on prisons. Overcrowded prisons create poor living conditions and affect the health and 

dignity of prisoners. 

This situation also puts pressure on the prison system and makes it difficult to manage resources 

effectively. 

Granting bail in suitable cases can help reduce overcrowding and improve the overall functioning 

of the criminal justice system. 

Thus, the issue of prison overcrowding highlights the importance of an effective bail system. 

8.4  Misuse of Arrest Powers 

Another serious problem is the misuse of arrest powers by law enforcement authorities. In many 

cases, arrests are made unnecessarily, even when they are not required. 

Unnecessary arrests lead to an increase in the number of people in custody and create additional 

pressure on the bail system. 

The Supreme Court addressed this issue in Arnesh Kumar v. State of Bihar, where it laid down 

guidelines to prevent arbitrary arrests.⁴⁴ 
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Despite these guidelines, misuse of arrest powers continues in practice. This shows that there is a 

gap between legal principles and their implementation. 

Reducing unnecessary arrests is essential for improving the bail system and protecting personal 

liberty. 

8.5  Lack of Uniform Guidelines 

Another challenge in the bail system is the lack of clear and uniform guidelines. While there are 

general principles, there is no single comprehensive law that provides detailed rules for granting 

bail in all cases. 

As a result, courts rely on judicial precedents and their own discretion, which can lead to 

differences in interpretation. 

The absence of uniform guidelines makes the bail process complex and unpredictable. It also 

increases the chances of arbitrary decisions. 

The Supreme Court has attempted to provide guidelines in various cases, but there is still a need 

for a more structured and consistent approach.⁴² 

Thus, the lack of uniform guidelines is a major issue that needs to be addressed. 

8.6  Procedural Delays and Inefficiency 

Procedural delays are another important challenge in the bail system. The legal process involves 

multiple steps, such as filing applications, presenting arguments, and passing orders. 

Delays at any stage can affect the outcome of the bail application and prolong the detention of the 

accused. 

Inefficiency in the system, such as lack of coordination between different authorities, also 

contributes to delays. 

These procedural issues reduce the effectiveness of bail as a safeguard of liberty. 

Improving efficiency and simplifying procedures can help in ensuring timely and fair decisions in 

bail cases 

9.  COMPARATIVE ANALYSIS 

9.1  Bail System in United States 

The bail system in the United States is mainly based on a money-based model. In many cases, the 

court fixes a certain amount of money that the accused must pay to secure release. This amount is 

known as bail. If the accused appears in court as required, the money is returned; 

otherwise, it may be forfeited. 
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This system has been widely used, but it has also been criticized for creating inequality. Wealthy 

individuals can easily pay the bail amount and secure their release, while poor individuals may 

remain in custody even for minor offences.⁴⁵ 

To address this issue, some states in the United States have introduced reforms such as risk 

assessment systems. These systems evaluate the likelihood of the accused fleeing or committing 

another offence and make decisions based on that risk rather than financial capacity. 

However, the use of such systems has also raised concerns about fairness and accuracy. Critics 

argue that these tools may rely on data that reflects existing biases in the system. 

Thus, while the U.S. bail system provides a structured approach, it faces challenges related to 

equality and fairness. 

9.2  Bail System in United Kingdom 

The United Kingdom follows a different approach to bail, focusing more on risk assessment 

rather than financial conditions. The main principle is that bail should be granted unless there are 

strong reasons to deny it.⁴⁶ 

Courts in the UK consider factors such as: 

Risk of the accused absconding 

Possibility of committing further offences 

Likelihood of interfering with witnesses or evidence 

Instead of requiring large sums of money, the UK system often imposes conditions such as 

reporting to the police, surrendering passports, or staying at a particular address. 

This approach is considered more balanced because it focuses on the behaviour and risk of the 

accused rather than their financial status. 

The UK system is often seen as a model for reform because it promotes fairness and reduces 

inequality in bail decisions. 

9.3  Comparison with Indian System 

The Indian bail system combines elements of both discretion and legal provisions. Unlike the U.S., 

it is not primarily based on money, and unlike the UK, it does not have a fully structured risk 

assessment system. 

In India, courts have significant discretion in granting bail, especially in non-bailable offences. 

This allows flexibility but can also lead to inconsistency.⁴⁷ 
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Compared to the U.S., the Indian system is less dependent on financial conditions, but economic 

inequality still affects access to bail. Compared to the UK, the Indian system lacks a uniform and 

structured approach. 

Thus, the Indian system has its strengths and weaknesses. It provides flexibility but needs more 

consistency and fairness. 

9.4  Advantages and Disadvantages of Each System Each bail system has its own 

advantages and disadvantages. United States: 

Advantage: Clear and structured system 

Disadvantage: Strong dependence on money leads to inequality United Kingdom: 

Advantage: Focus on risk rather than wealth 

Disadvantage: Requires strong administrative support and monitoring India: 

Advantage: Flexible and adaptable to different situations Disadvantage: Lack of uniform 

guidelines and consistency 

These comparisons show that no system is perfect, and each country must balance liberty and 

security based on its own conditions. 

9.5  Lessons for India 

The comparative analysis provides useful lessons for improving the bail system in India. 

First, India can reduce the dependence on financial conditions and focus more on risk-based 

assessment, similar to the UK system. 

Second, clear and uniform guidelines can be developed to ensure consistency in bail decisions. 

Third, technology and data can be used carefully to improve decision-making, but safeguards must 

be in place to avoid bias. 

Finally, greater emphasis should be placed on protecting personal liberty and ensuring equality 

before law. 

By learning from other systems, India can improve its bail system and make it more fair and 

effective. 
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10.  NEED FOR REFORMS 

10.1  Need for Uniform Bail Guidelines 

One of the most important reforms required in the Indian bail system is the development of clear 

and uniform guidelines. At present, bail decisions largely depend on judicial discretion, which can 

lead to inconsistency. Similar cases may receive different outcomes depending on the court or 

judge involved. 

Uniform guidelines can help in reducing this inconsistency and ensuring fairness in decision-

making. The Supreme Court has already taken steps in this direction in cases like Satender Kumar 

Antil v. CBI, where it emphasized the need for a structured approach to bail.⁴⁸ 

Such guidelines can include clear criteria for granting bail, timelines for hearing applications, and 

standard conditions that can be applied in most cases. 

By introducing uniformity, the legal system can ensure that bail decisions are predictable, fair, and 

based on objective principles. 

10.2  Reform in Bail Bond System 

The current bail bond system often creates difficulties for poor individuals. Courts frequently 

require the accused to furnish monetary bonds or sureties, which may not be affordable for 

everyone. 

This leads to a situation where even after bail is granted, the accused may remain in jail because 

they cannot meet the financial conditions.⁴⁹ 

Reforms are needed to reduce the dependence on money-based bail. Courts can adopt alternative 

methods such as personal bonds, where the accused gives a written promise to appear in court 

without providing financial security. 

The Supreme Court has recognized this issue in Moti Ram v. State of Madhya Pradesh, where it 

emphasized that bail conditions should be reasonable and not excessive.⁴⁹ 

Thus, reforming the bail bond system is essential for ensuring equality and fairness. 

10.3  Speedy Disposal of Bail Applications 

Another important reform is the need for speedy disposal of bail applications. Since bail directly 

affects personal liberty, any delay in deciding bail applications can lead to injustice. 

Courts should ensure that bail applications are heard and decided within a reasonable time. This 

can be achieved by setting time limits and improving court efficiency. 

The right to speedy trial, recognized under Article 21, also supports the need for quick decisions in 
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bail matters.⁵⁰ 
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Use of technology, such as online hearings and digital filing, can also help in reducing delays. Thus, 

speedy disposal of bail applications is necessary to make the system more effective. 

10.4  Strengthening Legal Aid System 

Legal aid is an important tool for ensuring access to justice, especially for poor and marginalized 

individuals. Strengthening the legal aid system can help in improving access to bail. 

Many accused persons are unable to secure bail because they do not have proper legal 

representation. Providing free and effective legal assistance can help them understand their rights 

and apply for bail. 

The Supreme Court has recognized the right to legal aid as part of Article 21.⁵⁰ 

Reforms can include increasing funding for legal aid services, improving the quality of 

representation, and spreading awareness about available services. 

Thus, a strong legal aid system is essential for making the bail system fair and inclusive. 

10.5  Use of Technology in Bail Process 

Technology can play a significant role in improving the bail system. Digital tools can help in 

speeding up the process and making it more transparent. 

For example: 

Online filing of bail applications Virtual court hearings 

Digital records of cases 

These measures can reduce delays and make the process more efficient. 

Technology can also help in monitoring compliance with bail conditions, such as tracking 

attendance or ensuring that the accused does not violate restrictions. 

However, the use of technology must be carefully managed to ensure privacy and avoid misuse. 

Thus, technology offers new opportunities for reforming the bail system. 

10.6  Policy Recommendations 

Based on the analysis, the following policy recommendations can be made: Develop clear and 

uniform bail guidelines 

Reduce dependence on financial conditions Ensure speedy disposal of bail applications 
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Strengthen legal aid services 

Use technology to improve efficiency Promote awareness about legal rights 

These reforms can help in making the bail system more fair, efficient, and accessible. 

They will also strengthen the protection of personal liberty under Article 21 and improve the overall 

functioning of the criminal justice system. 

11.  CONCLUSION 

11.1  Summary of Findings 

This study has examined the concept of bail and its connection with personal liberty under 

Article 21 of the Constitution of India.⁵¹ It has shown that bail is not merely a procedural aspect of 

criminal law but a key safeguard of individual freedom. 

The analysis of legal provisions and judicial decisions demonstrates that the courts have played a 

major role in expanding the scope of bail. Landmark cases such as State of Rajasthan v. 

Balchand and Maneka Gandhi v. Union of India have established important principles like “bail 

not jail” and the requirement of fair, just, and reasonable procedure.⁵² 

The study has also highlighted the importance of the presumption of innocence and the right to 

speedy trial. These principles support the idea that an accused person should not be kept in custody 

unnecessarily.⁵³ 

At the same time, the study has identified several challenges in the bail system, including delays, 

economic inequality, lack of uniform guidelines, and strict provisions under special laws. These 

challenges show that there is a gap between legal principles and their practical implementation. 

Thus, the findings indicate that while the legal framework supports bail as a safeguard of liberty, 

there is a need for reforms to ensure its effective application. 

11.2  Bail as a Fundamental Right: Final Analysis 

One of the main questions of this study was whether bail can be considered a fundamental right 

under Article 21. 

The analysis shows that although bail is not explicitly mentioned in the Constitution, it is closely 

connected with the right to personal liberty. Courts have interpreted Article 21 in a broad manner 

and have included protection against arbitrary detention within its scope.⁵¹ 

Judicial decisions have consistently emphasized that detention before conviction should not be the 

norm. The principle of “bail not jail” reflects this approach.⁵² 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 6 | April 2026         ISSN: 2581-8503 

Page | 46   

However, bail is not an absolute right. It is subject to reasonable restrictions, especially in serious 

offences where public safety is at risk. 

Therefore, bail can be understood as a conditional fundamental right—one that is rooted in Article 

21 but balanced with the interests of society. 

This understanding helps in maintaining a fair balance between individual liberty and public 

interest. 

11.3  Importance of Protecting Personal Liberty 

Personal liberty is one of the most important values in a democratic society. It ensures that 

individuals can live freely and with dignity. 

The criminal justice system must protect this liberty while maintaining law and order. Bail plays a 

crucial role in achieving this balance. 

If bail is denied without proper reason, it can lead to injustice and violation of fundamental rights. 

On the other hand, if bail is granted without considering public safety, it may harm society. 

Thus, protecting personal liberty requires a careful and balanced approach. Courts must ensure that 

decisions are fair, reasonable, and based on proper legal principles.⁵³ 

The protection of liberty is not only a legal requirement but also a moral responsibility of the state. 

11.4  Suggestions for Future Research 

While this study has covered the legal and theoretical aspects of bail, there are several areas that 

require further research. 

Future studies can focus on: 

Empirical analysis of bail decisions in different courts Impact of economic conditions on access to 

bail 

Effectiveness of legal aid services 

Role of technology in improving the bail system Comparative studies with more countries 

Such research can provide deeper insights into the functioning of the bail system and help in 

developing better policies. 

Thus, further research is necessary to strengthen the understanding and application of bail as a 

fundamental right 
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