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ABSTRACT

Mediation has emerged as a significant mechanism within the framework of Alternative Dispute

Resolution (ADR), aiming to provide a faster, cost-effective, and amicable method of resolving
disputes. In India, the legal recognition of mediation has been strengthened through statutory
developments such as the Code of Civil Procedure, 1908, the Arbitration and Conciliation Act,
1996, and most recently, the Mediation Act, 2023. While mediation is often perceived as a
neutral and voluntary process, its practical implementation is deeply influenced by underlying

social, cultural, and patriarchal structures.

This study examines the cultural influences on legal mediation practices in India, with a
particular focus on women and the role of patriarchy in shaping mediation outcomes. It explores
how societal norms, gender roles, and traditional expectations affect women’s participation,
bargaining power, and autonomy in mediated settlements, especially in family and matrimonial
disputes. The research highlights that mediation, though designed to promote consensus, may
sometimes reinforce existing gender inequalities due to power imbalances and implicit

coercion.

The study adopts a doctrinal and analytical research methodology, relying on statutory
provisions, judicial decisions, and scholarly literature to evaluate the effectiveness of mediation
laws. Special attention is given to the role of courts in promoting mediation, the functioning of
family courts, and the judicial approach toward settlement in cases involving women. Key case
laws and legislative frameworks are critically analyzed to understand whether mediation

ensures substantive justice or merely procedural settlement.

Furthermore, the research identifies significant challenges faced by women in mediation,
including social pressure to compromise, lack of legal awareness, economic dependency, and
the absence of gender-sensitive mediation practices. It argues that the neutrality of mediation is
often compromised in patriarchal settings, where cultural expectations may influence outcomes

to the detriment of women’s rights and interests.

The study concludes by emphasizing the need for a gender-sensitive mediation framework that
incorporates safeguards to protect women from coercive settlements and ensures fairness and
voluntariness in the process. It recommends reforms such as specialized training for mediators,

inclusion of gender perspectives in mediation policies, and stronger judicial oversight in
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sensitive cases. Ultimately, the research advocates for a balanced approach that preserves the
benefits of mediation while addressing its socio-cultural limitations to achieve true access to

justice.

Chapter 1 — Introduction

1.1 Meaning and Evolution of Mediation

Mediation is a voluntary, organized form of dispute resolution where the neutral third party,
called a mediator aids the disputing parties in settlement to an agreeable position. Mediation,
unlike adjudication or arbitration, does not entail the imposition of a binding ruling on the case
by a judge or arbitrator; it is all about dialogue, collaboration, and consensus. The mediator
helps the parties communicate, uncovers the underlying interests, and enables the parties to seek
solutions, though the final decision making responsibility lies with the parties. Therefore,
mediation can be said to be party-based and interest-focused that tries to maintain relationships

and encourage an amicable settlement.

The practice of mediation is by no means novel but is rooted in the historical context of many
civilizations. Early communities used to approach community elders, religious leaders or any
respected members of the society as informal mediators in solving disputes. Village panchayats
also were an important element of Indian tradition as well as in the Indian context because the
litigation against disquiet and settlement by dialogue and consensus was more appealing to the
Indian culture of harmony and social autonomy than confrontation. In ancient China, as well,
Confucian philosophy focused on reconciliation and moral persuasion as approaches to conflict
resolution, whereas community-anchored dispute resolution systems were common in the

African and Middle East world.

History of mediation as a formal legal procedure started during the 20 th century, most notably
within the United States of America and the United Kingdom. The emergence of
industrialization, urbanization, and multifaceted commercial relations resulted in the growth of
adversities, and this put a considerable burden on the preferable court systems in the past. This
led to the creation of Alternative Dispute Resolution (ADR) systems such as mediation as
effective and cost-effective alternatives of litigation. The ease of use in terms of cost and speed
of resolving the problem, confidentiality, and preserving relationships made mediation stand

out.
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Mediation recognition has been built up incrementally in India. The amendment of the Code of
Civil Procedure, 1908, Section 89 in which the courts were allowed to send out cases to
mediation, arbitration, conciliation, or judicial settlement, was a step forward in
institutionalizing ADR. The mediation system was further fortified by the creation of court-
annexed mediation centres and the work of the Mediation and Conciliation Project Committee
(MCPC) of the Supreme Court. To a more recent development, the introduction of the
Mediation Act, 2023 marks a step forward in offering an overall statutory foundation on

mediation, which incorporates pre-litigation mediation, and mediated settlement enforcement.

Although mediation has changed over time as a formal means of law, it has remained a social
and cultural process. Mediation in family and community-based conflicts especially in India
tends to be a reflection of cultural norms, values and power hierarchies. Although it can help to
find culturally sensitive solutions, it can also reinforce the pre-existing inequalities, particularly
where women are involved, and various patriarchal norms can influence the justice of the

results.

To sum up, mediation has developed causing the growth of an informal and a community-based
system of dispute resolution into a formal and legalized approach to resolving disputes in
modern settings. These features of it focus on collaboration, versatility and party autonomy,
which render it an efficient dispute solution. But, I cannot have its operation outside of what is
provided by the socio-cultural context through which it exists; so it is vital to be critical of its

implication, especially within the framework of gender and power relations.

1.2 The role of Alternative Dispute Resolution in Law Systems.

Alternative Dispute Resolution (ADR) describes a set of processes and methods applicable in
settling disputes without going through the conventional process. It also includes the processes
of mediation, arbitration, conciliation, negotiation, and Lok Adalats all designed to offer
effective, flexible, and less adversarial dispute resolution. ADR 1is created to minimize the use

of courts, as well as deliver fast and affordable justice to conflict parties.

ADR in modern legal systems has its roots squarely in the increasing inefficiencies of formal
litigation. Court cases tend to be time consuming, costly and procedural prolonging of the
justice delivery process. Countries in turn have introduced ADR mechanisms in their

jurisdictions to facilitate an access to justice and curb arrears. The processes of ADRs are
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typically informal, confidential, autonomous, and result-oriented, instead of being strictly

judged.

ADR has achieved a lot of popularity as part of Indian legal system. ADR has a legislative basis
in the Code of Civil Procedure, 1908, especially with the introduction of the provision in Code
89, which is the ability to order courts to send disputes to arbitration, conciliation, mediation or
ajudicial settlement. The application of this provision is a sign of a judiciary aimed at promoting

peaceful settlement of disputes and litigation minimisation.

Additionally, Arbitration and Conciliation Act, 1996 gives an exhaustive legal procedure on
arbitration and conciliation ensuring adherence to international law. Legal Services Authorities
Act, 1987 provides the establishment of Lok Adalats, a form of informal dispute settlement
courts, through compromise and conciliation especially among economically disadvantaged
groups in society. The Mediation Act, 2023 which gives increased emphasis on mediation by
providing statutory recognition, enhancing pre-litigation mediation, and making mediated

settlements legally binding has been introduced more recently.

The judiciary has also been in the push to promote ADR mechanisms. The Supreme Court and
other High Courts have reiterated the significance of ADR as a way of eliminating judicial
backlog and enhancing a settlement culture. Mediation centers have been created all over the
country and the cases that are referred to mediation by the judges are those that are appropriate

and often include family, commercial and civil litigation.

The flexibility and the ability to be adjusted to the requirements of the parties-is one of the
primary benefits of ADR. As opposed to the too strict court process, ADR enables the parties
to shape the process in the way that suits them best in terms of time and priorities. It also helps
in ensuring confidentiality which is mostly needed in sensitive cases like matrimonial disputes.
In addition, ADR assists in sustaining relationships as it promotes co-operation than

confrontation.

Nonetheless, ADR also has its shortcomings although it has its benefits. The issues have been
created over the possibility of unequal bargaining power among parties, unawareness and the
likelihood of coercive settlements particularly in socio-cultural situations where inequality

prevails. ADR procedures including mediation in the cases of females can be characterized by
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certain power imbalance, so their impact on the impartiality of the result is possible.

To summarize, ADR has already gained an inseparable place in the contemporary legal system,
providing a valuable alternative to the conventional litigation. Its inclusion in statutory law and
judicial practice in India accentuates its increasing relevance. Nevertheless, the success of ADR
is not just based on legal frameworks and does not depend solely on the social context, in which
it functions, which makes it necessary to critically analyze its effectiveness, especially when it

comes to vulnerable groups.

1.3 Concept of Culture in Dispute Resolution

Culture is one of the key elements that influence the way disagreements emerge, advance and
eventually delve in any society. It includes common values, beliefs, customs, traditions and
social norms that shape the behaviour of individuals and make collective decisions. When it
comes to dispute resolution, culture will define the methods of conflict resolution, which are
preferred; it will also establish the requirement of fairness and justice, as well as acceptable

outcomes.

Various traditional societies, which are present in many cases, practicing the traditional
methods of dispute resolution relies on the societal norms and informal systems like family
elders, caste councils and village panchayats. Their systems are chiefly concerned about
harmony, social cohesion, and restoration of relationships, rather than adhering rigidly to legal
rights. This leads to compromise and reconciliation being promoted even to the detriment of
personal interest. The cultural focus on the common good can also induce parties to find a

solution that preserves social balance instead of laying claim to legal rights.

Culture has also an effect on communication styles, attitude towards a position of authority and
negotiation patterns. As an example, in collectivist cultures, one might not openly confront
people and instead they want to avoid doing so and use indirect forms of communication, which
will influence the mediation process. The deference to hierarchy and authority might
additionally influence the way parties interact with the mediators or the parties which are
opposite. Moreover, culture might be used to determine the gender roles, family duties, and
even the behavior that would be acceptable which can greatly influence the results of dispute

resolution.
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Nonetheless, although cultural sensitivity in dispute resolution is able to help achieve more
agreeable and context- based solutions it can also reinforce inequalities that exist. Sometimes,
cultural practices can play a role in supporting the discriminatory norms, especially when it
comes to the approach of marginalized groups like women. Thus, culture should be viewed as
a significant determinant in the dispute resolution processes but it should be examined critically

so as to avoid compromising on the concepts of justice, equality and individual rights.

1.4 Legal Patriarchy.

Patriarchy is a social structure where men are the dominant party and dominate as defined by
leadership, authority and control of resources. Patriarchy in legal and social domains takes form
via institution of law and culture that favour men at the expense of women. It is not only

affecting the formulation and understanding of the laws but also their execution and effects.

In India, family structures, social institutions, and traditional practices are so patriarchal.
Gender roles tend to set such values, which put women in submissive positions in the family
and society. Therefore, women might be restricted in making choices, economic autonomy, and
having access to justice. Legal systems, although they strive to be egalitarian, usually work

within these grander social facts, which may influence the application of the law in action.

Patriarchy is also involved in the dispute resolution mechanisms where it causes unequal power
distribution between the parties. Women can be coerced into abiding by the norms of obedience,
self-sacrifice, and compromise in family and marital conflicts. This may restrict their capability
of successful claim of their rights especially in informal or semi-formal situations like
mediation. Women may also be unable to seek and receive fair -outcomes due to societal

pressures and economic dependency even in the places of legal protection.

Moreover, expectations about sex roles can influence the way legal actors such as judges,
mediators and lawyers behave, thereby giving rise to a biased nature in dispute resolution. This
underlines the importance of gender sensitive interpretation of law and dispute resolution

systems to make the law processes not uphold inequities within the system.

1.5 Intersection of Culture and Mediation
The overlap of culture and mediation is a key element of the knowledge of how mediation

works in practice. Although it is commonly described as an apolitical and voluntary procedure,
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mediation exists in a larger socio-cultural context that impacts the conduct of the involved
parties as well as the way the mediator handles the procedure. The cultural norms and values
influence the mediation dynamics, such as the patterns of communication, compromise

expectations, and cognitions regarding the fairness.

In such a culturally diverse society as India, mediation tends to be based on traditional values,
which promise unity in the family, societal harmony, and community acceptance. Family
conflicts (and especially marriage and relationship related conflict) are strongly influenced by
the cultural imperative to maintain relationships to the detriment of individual rights. This may
result in focus on reconciliation and compromise even in cases that may put one party mostly

the woman in a disadvantaged position.

This intersection is especially important where associated cultural regulations are mixed with
patriarchal systems. Mediation in such situations can unwittingly reinforce gender inequalities
when women can be driven to accept settlements that resemble societal norms, but are not
congruent with their legal rights. The threats of stigmatization, social pressures, and economic

dependency could further limit the possibilities of women to negotiate freely and be assertive.

Meanwhile, cultural awareness in mediation may have a positive implication as well. A
mediator who is sensitive of cultures would be in a better position to comprehend needs, values
and concerns of the parties and as such, they would be better able to make resolutions that are
more meaningful and acceptable. But this must be done with a delicate balance between the

humanistic approach of respecting cultural contexts and principles of equality and justice.

To sum it up, the crossroads between culture and mediation points to the ambiguity of mediation
as a process that is both adaptable and context-specific and as a process that can manifest the
prevailing social disparities. It emphasises the necessity to adopt a critical and gender-sensitive
approach to mediation, making sure that the adoption of cultural considerations does not

jeopardise fairness, voluntariness, and protection of individual rights.

1.6 Significance of the Study
The current study has significant academic, legal as well as social value, in that it tries to analyze
mediation not only as the legal process, but also as the socio-cultural process, with strong

principles or power systems imposed in the context of it. As much as mediation is being
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advanced as an effective and friendly form of resolving disputes especially in the context of
Alternative Dispute Resolution (ADR), its operations in reality are also impacted by cultural

values and patriarchal practices, especially in a society such as India.

Legally, the study has a value in evaluating how well mediation functions in the current
statutory provisions, recent amendments like the Mediation Act, 2023. It critically examines
the question of whether mediation as promoted by courts and law actually results in voluntary
and equitable settlements or whether it can be a source of compromises that can compromise
substantive justice. This applies especially in the context of family and matrimonial conflicts

where mediation happens to be one of main dispute resolution strategies.

Another important aspect of the study is that it throws light on a gendered approach of
mediation. In patriarchal societies, women are particularly disadvantaged by the structures of
power and authority which includes the inability to be economically independent, insufficient
knowledge of law, and the expectation to be traditional women. Such aspects could influence
their involvement and bargaining power of mediation processes. The research can shed some
light on the danger of mediation contributing to existing inequalities instead of solving disputes

fairly by addressing the experiences of women.

In the field of academic research, the study helps fill in the expanding literature of socio-legal
analysis that combines legal studies with cultural and feminist approaches. It fills the void
between the law as it is articulated in doctrine and realities on the ground by exploring the
functioning of legal processes in the context of larger social settings. The integration of the
feminist legal theory and the concepts of patriarchy, power imbalance give a better insight into

the frustrations of mediation as the neutral process.

The study has a social importance because it discusses the problems of access to justice and
equity in resolving conflicts. Mediation is also viewed as a person-friendly process,
nevertheless, unless proper protection is provided, the results might become coercive, socially
exerting or unbalanced in power relationship. In highlighting such challenges, the study
contributes to the importance of mediation practices that are sensitive to gender in order to

safeguard the rights and dignity of doormats.

Moreover, the work has policy implications since it will provide information on how to enhance
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mediation systems in India. It highlights the necessity of the reforms like specialized training
of mediators, integration of gender considerations, and judicial rigor in the cases of sensitivity.
These guidelines serve to ensure that mediation is able to meet its desired role of providing just,

voluntary and fair results.

To sum up, the research has its value since it treats the concept of mediation both as a legal and
social organization. Through a critical analysis of the interactions of culture and patriarchy and
mediation, it aims to play a part in evolving a more balanced and productive dispute resolution

Process.

1.7 Study Objectives.

To discuss the notion, evolution, and purpose of mediation as a dispute resolution mechanism
in the legal system.

To examine the legal framework of mediation in India, along with the recent legislative
developments.

To understand how the cultural norms and societal values affect the mediation practices.

To determine how patriarchy affects women participation and bargaining power in mediation
process.

To propose reforms towards the formulation of a gender sensitive and neutral mediation

framework.

1.8 Research Questions

Is mediation effective and what is the role of mediation in the system of Alternative Dispute
Resolution in India?

What is the role of cultural norms and societal values in mediating and mediating the process
and outcomes?

How does patriarchy influence the role of women in terms of participation and decision making
in mediation?

Does mediation guarantee substantive justice to women or does it entrench gender inequalities?
What policy- and legal-reforms do we need to make mediation more gender-sensitive and

equitable?

1.9 Hypothesis

Despite its supposedly neutral and voluntary character, mediation is heavily affected by cultural
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norms and values of society.

Patriarchal systems bring about power dynamics that adversely affect the involvement of
women in mediation, as well as their bargaining power.

Lack of gender-sensitive guidance in mediation systems can culminate in consequences which

fail to guarantee substantive justice to women.

1.10 Research Methodology

The current research paper deems a research methodology that is doctrinal and analytical in
nature, and to the context of cultural effects on the legal mediation practices with particular
focus on the cases of women and patriarchy. The study mainly uses secondary information and

sources of data such as law, court decisions, books, journals, publications and legal databases.

A doctrinal approach is used to interpret the legal principles that regulate mediation in India
including the Code of Civil Procedure, 1908, arbitration and conciliation act, 1996 and
Mediation Act, 2023. Approximate laws, principles and case laws are thoroughly scrutinized in

order to be familiar with the limits, operation and utility of mediation as an arbiter of a dispute.

Besides analyzing the doctrine, the study follows an analytical and the socio-legal method of
addressing the ways the cultural norms and patriarchal systems influence the mediation
practices. This will include considering the impact of social realities and law making processes,
especially concerning the involvement of women, their bargaining power, and access to justice.
Gender inequality, power imbalance, cultural conditioning, and such concepts are explored

using the existing literature and academic interpretation.

A qualitative approach is also introduced in the research analyzing the judicial pronouncements
and case-studies concerning mediation in family and matrimonial conflicts. These instances are
studied in order to learn how mediation laws can be practically applied and the difficulties

women encounter in their everyday lives.

The research is both descriptive and explanative in its nature since it attempts to describe the
current legal structure and socio-cultural processes and evaluative in its method since it
critically evaluates the mediation effectiveness in promoting fairness and justice. There is no

original empirical data obtained and the study is restricted to secondary data.
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On the whole, the methodology will give a comprehensive idea of mediation as both a legal and
social process, allowing critically assess its impact on reducing or increasing gender

inequalities.

1.10 Scope and Limitation of the Study.

Scope of the Study

The current research project involves carrying out an extensive analysis of mediation as a
relevant process used in the context of Alternative Dispute Resolution (ADR) in India,
especially how it is related to cultural norms and patriarchal systems. It mainly examines how
mediation is not just a legal mechanism, but a socially entrenched practice that is also affected

by values, traditions and power relations.

The area of study is a thorough examination of the legal framework of mediation in India. Some
of its major legislations include the Code of Civil Procedure, 1908 (especially who provisions
of Section 89 and Order X), the Arbitration and Conciliation Act, 1996 (with reference to
conciliation), and the latest regulation is the Mediation Act, 2023. These acts are studied with

a view to comprehending the legal status, procedural and enforcement of mediation in India.

The major portion of the research is allocated to the discussion of mediation in the family and
women-related conflict. This encapsulates conflicts as per the Hindu Marriage Act, 1955 and
Protection of Women against Domestic Violence Act, 2005. The paper examines mediation
application in divorce, maintenance, custody and domestic violence cases and assesses the

effectiveness of mediation in solving these delicate matters.

The paper also extends to a socio-legal analysis by exploring how culture can inform the dispute
resolution process. It discusses the impact that cultural norms like placing an emphasis on
family honor, societal harmony and traditional gender roles may have on the behavior and
results of mediation. The concept of patriarchy and its influence on the autonomy of women,
their decision-making capabilities, and bargaining power in the mediation process are given

special attention.

The theoretical lenses that were also utilized in the research are feminist legal theory and the
idea of intersectionality to critically examine the reality of the operation of mediation as an

impartial process. It examines the interaction of gender, socio-economic status and social
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conditioning in accessing justice.

The paper will also involve an examination of judicial ruling and case laws to gain insights into
the way, in which courts in India have interpreted and facilitated mediation. It analyses the
contribution of the judiciary in promoting settlement by use of mediation especially in family

disputes and whether the judicial attitudes are responsive enough to gender issues.

The research will also seek to determine effective problems and system problems faced in
mediation particularly those that make a difference to women. Through its analysis, it aims to
suggest solutions on how to establish a more gender-sensitive, fair, and effective mediation

system in India.

Limitations The study had the following limitations.

The study, although comprehensive in terms of its approach, has its limitations. The study is
firstly a doctrinal study and is based in the main on secondary sources including statutes,
judicial decision, books, articles in journals and online law databases. The lack of empirical
scholarship, such as field work, interviews with mediators or experience of litigants, restricts

the possibility of acquiring the realities of mediation as pragmatic at the ground level.

Secondly, the study is confined to the Indian legal system. Though mediation is an
internationally accepted tool and the comparative knowledge can be vaguely mentioned within
a few minutes, the study does not take the comparative analysis of practice of mediation in other
jurisdictions in a comprehensive study. This restricts the range of knowledge of alternative

models that may very well be used to inform reforms in India.

Thirdly, the study concentrates on studying mediation within families and disputes involving
women. Although the mediation technique is also prevalent in the commercial, civil, and
international disputes, these are not a prosperously studied area as the research has a specific

goal to examine the gender and cultural aspects in a specific area.

The heterogeneity and complexities of the Indian society are another weakness. Cultures,
traditions, patriarchal and cultural norms differ greatly in terms of regions, communities as well
as in terms of socio-economic classes. Thus results of the research, relying on general trends

and available literature, might not necessarily apply to any situation in India.
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Moreover, the idea of culture and patriarchy is broad and dynamic as such. The meaning can
be different in various academic views and social environments. Consequently, the discussion
in this article is built on the picked theoretical constructs and might not reflect the entire

potential levels of these concepts.

Lastly, mediation as a legal and institutional tool is under development in India, especially with
the recent introduction of the Mediation Act, 2023. The evidence on the efficiency and
challenges of such a new legislation is not yet well captured in the study as the practice and

implementation of this new law is still in the progress stages.

To sum up, these are the limitations to be considered when using the study to get a clear and
more critical view of mediation within the frames of its scope, however, these limitations have
to be considered to get a clear idea of what the results of this study will be able to help and in

what way.

1.11 Chapterisation
The present study is divided into six chapters, each dealing with a specific aspect of mediation

and its interaction with cultural and patriarchal influences, particularly in relation to women.

Chapter 1: Introduction

This chapter lays the foundation of the study by discussing the meaning and evolution of
mediation, the concept of Alternative Dispute Resolution, and the role of culture and patriarchy
in dispute resolution. It further outlines the significance, objectives, research questions,

hypothesis, research methodology, scope, and limitations of the study.

Chapter 2: Theoretical and Conceptual Framework

This chapter examines the theoretical underpinnings of mediation, including various models
such as facilitative, evaluative, and transformative mediation. It also explores feminist legal
theory, the concept of patriarchy, power dynamics in dispute resolution, and the role of culture

in shaping legal processes.

Chapter 3: Statutory Framework Governing Mediation in India
This chapter analyzes the legal framework governing mediation in India, focusing on provisions

under the Code of Civil Procedure, 1908, the Arbitration and Conciliation Act, 1996, and the
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Mediation Act, 2023. It also examines the role of the judiciary and institutional mechanisms in

promoting mediation.

Chapter 4: Mediation in Family and Women-Related Laws

This chapter focuses on the application of mediation in family and matrimonial disputes,
particularly under laws such as the Hindu Marriage Act, 1955, and the Protection of Women
from Domestic Violence Act, 2005. It evaluates the role of family courts and the practical

challenges in resolving such disputes through mediation.

Chapter 5: Cultural and Patriarchal Influences on Women in Mediation

This chapter forms the core of the study and critically examines how cultural norms and
patriarchal structures affect mediation processes and outcomes. It analyzes issues such as
gender power imbalance, social pressure, women’s bargaining power, and fairness in mediated
settlements. It also includes judicial approaches, case law analysis, and identifies challenges

and the need for reforms.

Chapter 6: Conclusion and Recommendations
This chapter summarizes the findings of the study, provides a critical analysis of the issues
identified, and offers suggestions and policy recommendations for developing a gender-

sensitive mediation framework. It also highlights the future scope of research in this area.
Thus, the chapterisation is designed to provide a systematic and comprehensive analysis of

mediation as both a legal and socio-cultural process, with a focus on ensuring justice and

equality for women.

Chapter 2 — Theoretical and Conceptual Framework

2.1 Introduction

Numerous dispute resolution systems, many of which incorporate mediation as a fundamental
element, have represented a move towards involving litigation, towards more participative and
collaborative approaches to disputes. Being a communication-based process that is based on
negotiation and mutual consent, as well as the specific form of communication, mediation is
usually viewed as an adaptable and effective way of reducing the traditional court process.

Nonetheless, its conceptual roots indicate that mediation is not a mere procedural instrument,
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but it is also deeply rooted in the legal philosophy, social organization, and power dynamics.!

The theoretical frames of the mediation have different models and practices that determine its
character and aims. Facilitative mediation focuses on how the mediator helps the parties to
communicate and arrive at their own decisions and evaluative mediation allows the mediator to
give his/her personal opinion on the dispute. On the other hand, transformative mediation
emphasizes empowerment and mutual recognition of all parties involved.> These models
emphasize that mediation is not a one-size-fits-all process but is different in each instance,

context, and purpose of the mediator.

Beyond these models, there are also other socio-legal theories that should be used to understand
mediation and especially those theories that explore the aspect of power and inequality.
Feminist legal theory offers sharp counsel on the ways the practice of law, including mediation,
can be infused by gender, as well as perpetuate existing gender inequalities. It challenges the
legal claim of achieving an objective result and concludes that some processes such as

mediation can be used against women when the structural inequalities are not dealt with.

The idea of patriarchy also adds another valuable theoretical insight to the theoretical
modification of mediation as the systemic character of the gender-related power unbalances. In
patriarchal societies that are highly institutionalized, mediation might serve in a system that
places a premium on social harmony and customary roles over individual interests and
autonomy. 4 This is more applicable in family and marital conflicts, where women might be

implicitly pressured to meet the halfway or resolve, even in cases of injustice or inequality.

Besides, culture is a factor to consider in the mediation process. Culture can modify the form
of communication, their understanding of fairness and anticipation of dispute resolution.
Although cultural sensitivity has the potential to be more effective in mediation, it may produce
results that mirror the bias of the society instead of legal logic.So, an interdisciplinary
perspective which unites law theory with cultural and social criticism is needed in order to

understand how mediation works.2

I Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The Structure of Problem Solving, 31
UCLA L. Rev. 754 (1984).

2 Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed,
1 Harv. Negot. L. Rev. 7 (1996).
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This chapter will seek to offer a complete theoretical and conceptual background to the study
in terms of exploring the different models of mediation used, the impact of feminist legal theory,
as well as the impact of patriarchy and culture on dispute resolution. It preconditions the critical
examination of the possibility of mediation, as performed in India, to really be a detached and

fair process, especially with women.

2.2 Theories of Mediation

The structured dispute resolution process, mediation is not an exception, and a set of theoretical
frameworks that guide its practice defines the role of the mediator, the type of partying
involvement, and the end goal of the process. All these theories give the conceptual basis of the
operationalization of mediation and how it can be applied to various categories of disputes.
Facilitative mediation, evaluative mediation, transformative mediation are the main theories of

mediation which represent different philosophical and practical approaches.

2.2.1 Facilitative Mediation

One of the most commonly recognized models is the concept of facilitative mediation and is
founded on the principle of an impartial facilitator, the mediator, who helps parties to come to
a mutually acceptable consensus. In such a model, the mediator does not dictate and give his or
her opinion on the merit of the case but leads the parties through mediation and structured
communication and negotiation process. It focuses on realizing latent interests, enhancing

discussions and empowering the parties to come up with their own solutions.

The strategy encourages party independence and self-determination, which is believed to be
crucial components of mediation. It is especially useful in conflicts that require preservation of
relationships like family and community conflicts. The success of the process of facilitative
mediation, however, is determined by the possibility of negotiating the parties on relatively
equal terms. This model does not necessarily levels the playing field in circumstances that are

characterized by power detection i.e. gender based inequalities.

2.2.2 Evaluative Mediation

Evaluative mediation is in contrast to the facilitative approach where the mediator plays a
greater role in the evaluation of the dispute. The mediator can give his or her opinions, analyze
the merits and shortcomings of the cases of both parties, and recommend potential settlements.

It is a common method in instances where legal rights and duties are in the focus of the dispute,
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like possibly in commercial or civil litigation.?

The overall aim of evaluative mediation is to arrive at a settlement that is compliant with the
legal norms and probable court decision. It is more prescriptive in general and can be used to
hasten the decision-making process, focusing on reducing the number of issues and move the
concerned parties towards an attainable solution. Nevertheless, this model can diminish
autonomy of parties, because the influence of a mediator can influence the final. Apart from
where the synthesizing party is vulnerable, like in a patriarchal society with women as the
vulnerable group, the biases or assumptions held by the mediator might lead to further

compromised fairness of the process.

2.2.3 Transformative Mediation

Transformative mediation emphasizes the relationship and psychological sides of the conflict
and not simply on solving the dispute. It is premised on two: empowerment and recognition.
Empowerment is strengthening of the decision-making capacity as well as the voices of the
parties and recognition is the development of understanding and appreciation between the

parties.

This model is based on considering conflict as a means of both personal development and
change. It is not only important to come to an agreement but to make the process of
communication better and rebuild relationships. Transformative mediation will prove especially
useful when there are emotional and interpersonal levels of conflict involved in a dispute,

including family conflict.

Nevertheless, all the time this approach can result in no precise settlement, but it focuses on the
process itself, not the results. Moreover, when there are strong power dynamics the
transformative model would be critical to implement to make the empowerment truly attained,

rather than only symbolic.*

2.2.4 Narrative Mediation

Narrative mediation is founded on the premise that a conflict is caused by how individuals make

3 Robert A. Baruch Bush & Joseph P. Folger, The Promise of Mediation: The Transformative Approach to Conflict
(1994).

4 Roger Fisher, William Ury & Bruce Patton, Getting to Yes: Negotiating Agreement Without Giving In (2d ed.
1991).
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sense of their life and the experience they have. The model invites the parties to tell their stories
and re-tell the stories so that they can contain the conflict and foster understanding. The
mediator assists the parties to break down or fixed stories and come up with different

approaches which will enable settlement.

This method comes in very handy with culturally sensitive conflicts, because in such conflicts,
identity, values and social context play an important role and this method recognizes it. It also
enables parties to narrate about their experience in a significant manner, which may result in
more individual and agreeable solutions. Narrative mediation, however, similar to

transformative mediation might not be as oriented towards establishing a quick settlement.

2.2.5 Interest-Based (Principled) Mediation

Interest-based negotiation (or principled negotiation) focuses on the underlying interest of the
parties and does not pay attention to their positions. The model promotes parties to seek areas
of common ground, discuss win-win opportunities, and make agreements guided by objective

standards.

It is especially effective in situations of conflict settlement when it is a matter of cooperation
and long-term relations. It encourages strength of fairness, inventiveness and group work on
problem-solving. Its success is, however, reliant on the goodwill of parties to deal freely and

frankly which might be affected by the cultural and social aspects.’

Conclusion

Mediation theories prove the fact that mediation is not a one and only process but a versatile
mechanism that can be adjusted to various situations and goals. All of these models have their
own benefits and drawbacks, especially in the prism of culture and patriarchy. Whereas, in
transformative and facilitative approaches, the emphasis is laid on party autonomy and
empowerment, in evaluative mediation there is the emphasis on legal accuracy and efficiency.
Model Narrative and interest-based models emphasize the role of communication and mutual

understanding.

Within the frames of the current research, these theories enable to base the analysis of whether

3 Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict (3d ed. 2003).
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or not indeed mediation could serve as a neutral and, at the same time, street-just process when
it comes to the conflicts with the inclusion of women. The model of mediation and practices
are critical issues in defining whether mediation will enhance justice or unwillingly strengthen

the existing injustices.

2.3 Feminist Legal Theory

The Feminist Legal Theory is a critical theory of law that focuses on how gender inequalities
were historically represented and perpetuated through the legal system. It disputes the long held
belief that law is neutral and objective and contends that legal rules, policies and practices are
regularly infused with male-based views and values of patriarchy. This theoretical model aims
to reveal how law has discriminated against women and to undertake reforms that drive

substantive equality and gender justice.

Fundamentally, feminist legal theory raises the question of formal equality where all people are
regarded as equal before the law regardless of any extant social and economic differences.
Feminist scholar believe that this could not be done as it does not focus on structural inequalities
that affect women negatively. Rather, the theory is based on the necessity of substantive
equality, which considers the lived experiences of women and seeks to attain equitable results

as opposed to equal treatment.

Feminist legal theory is not a single uniform view, but is made up of a variety of different
strands, each dispensing a different approach to the issue of gender and law. Liberal feminism
aims to attain equality in terms of law and equal rights and it seeks to eliminate discriminating
laws and practices. Radical feminism, however, considers patriarchy as a system of oppression
that is inherent in societal and legal institutions and that would need more radical change.
Cultural feminism places importance on differences between males and females and also
stresses the importance of traditional female traits like care and cooperation. Intersectional
feminism also broadens the panorama of study in that gender is not the only determinant of

women experiences but other issues like caste, classes, religions, and ethnicity also matter.®

The theory of feminist legalism offers a critical approach to mediation as related to dispute

resolution. Although mediation is usually being touted as less adversarial and more

¢ Kimberlé Crenshaw, Demarginalizing the Intersection of Race and Sex, 1989 U. Chi. Legal F. 139 (1989).
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accommodative compared to the conventional litigation that women have traditionally been
involved in, feminist scholars state that it may not necessarily be just to women in every
instance, especially when there is power imbalance. Women may be disadvantaged by the
mediation process in which compromise and mutual agreement take precedence over rights and
interests, and especially prioritized by women who are culturally encultured to adhere to social

conventions such as relationships and harmony.

Moreover, the structures of inequalities between the parties might be ignored in mediation
processes. An example here would be in family conflicts where women might be economically
dependent, pressured or forced into social structures and without accessing the necessary legal
knowledge that helps them negotiate successfully. The feminist legal theory points out that in
the absence of proper protection, mediation could instead create more inequalities, instead of

eliminating existing ones.

The theory also criticizes the neutrality in mediation. Mediators, just like other human beings,
are in the social and cultural setting which can affect their perceptions and choices. There is a
possibility that implicit biases (especially those based on patriarchal tendencies) impact the
treatment of disputes and the formulation of solutions. This brings the issue of whether or not

through mediation, a fair ground can be availed to all parties.

Simultaneously, the feminist theory of law acknowledges the possible empowerment
opportunities posed by mediation as long as it is applied in a gender-sensitive way. The
mediation can also provide the women with a chance to speak out their concerns and engage
actively in the process in a secure and relaxed atmosphere, as well as ensuring informed consent,

and eliminating power disparities.’

To conclude, feminist legal theory is vital to the comprehension of the constraints and
opportunities of mediation in a gender context. It highlights the need to go beyond official
conceptions of equality and the need to adopt a more nuanced approach to consider social facts
and the nature of power relations. With the incorporation of feminist insights into the mediation
process, one can come up with a more comprehensive and fair system of dispute resolution that

would truly be beneficial to all the parties involved and especially women.

"Robert A. Baruch Bush & Joseph P. Folger, The Promise of Mediation: The Transformative Approach to Conflict
(1994).
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2.4 Concept of Patriarchy

Patriarchy is a pattern of social structure where men have power, authority and control
predominantly in both the social and personal level. It is no longer just a personal attitude but a
structural phenomenon with roots that deeply infiltrate social structures by use of social
institutions like family, religion, economy and law. Gender roles are well defined in patriarchal
systems and as such men are usually assigned positions with key roles of decision making and
authority, and women are usually left to be at subordinate positions in which association of care

giving and household chores calls them.

Gender inequality revolves around the patriarchy concept since it emphasizes the way power is
allocated and sustained in the society. It comes in different ways, such as dominance of
economic resources, low access to education and opportunities by women and social norms,
which lock out women autonomy. Such structures are then supported by cultural practice and
traditions and legal systems, which may either be explicit or implicit in exporting male

dominance.?

Patriarchy has an impact on making and implementing laws in the legal sphere. Historically,
most legal systems have been put together in a manner that ended up representing the male
interest and views or dismissing them as not significant others, something that frequently
undermined the rights of the women. Even though the contemporary legal systems are
characterized by the focus on equality and non-discrimination, the impact that patriarchal
attitudes have on law interpretation and application remains. This is evident in laws like family,

inheritance and equality in the workplace, where women can be at a systemic disadvantage.

Patriarchy also makes its contribution to the dispute resolution process e.g. mediation. The
power disparities between men and women in the societies that have strongly developed
patriarchal norms may have a strong influence on the negotiations and settlement dynamics.
Women could have limited bargaining power because they are economically dependent or they
do not have access to information, something that the society believes and demands that they
should be obedient and compromise. Consequently, solutions achieved through mediation can

be the findings of the inequalities instead of fair solutions.

8 Martha Albertson Fineman, The Neutered Mother, the Sexual Family, and Other Twentieth Century Tragedies
(1995).
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In addition, patriarchy tends to be covert in nature based on socialization and internalization.
Subordinate roles can be accepted or internalized by women themselves and can affect whether
or not they would be willing to exercise rights or to oppose unfair results. Such internalization
may render it hard to recognize and deal with inequality in the mediation processes because the

emergence of voluntary accord may hide coercion or pressure.

Patriarchy has also a strong connection with other types of social hierarchy (caste, class,
religion) especially in the Indian context. Such overlapping aspects may further aggravate the
inequalities of women and it is therefore necessary to take an intersectional approach when

examining legal procedures and dispute resolution procedures.’

Drawing a conclusion, it can be concluded that patriarchy is a widespread and complex system
that tremendously impacts both legal and social organization. Its role is important in critically
analyzing mediation as a dispute resolution mechanism. Mediation will not be effective in
promoting fairness and equality, especially that of women, without the issues of patriarchal
power dynamics being addressed. Thus, to build a more fair and inclusive legal system, it is

necessary to acknowledge and go against the ideas of patriarchy.

2.5 Power Dynamics in Dispute resolution.

The relations of power are one of the important determining factors of the process and results
of the dispute resolution, especially in the mechanisms that presuppose the negotiating process
and coming to an agreement, like in mediation. The terms power, in this context, can be defined
as the capability of a party to affect the process, dominate decision-making, or ensure positive
outcomes. It can be caused by many varied factors that can be economic power, social role,

legal expertise, emotional pressure, and cultural power.'°

Procedural rules and judicial control are designed to reduce the effects of other unequal power
relations in formal legal proceedings, such as litigation. But in less rigorous or semi-formal
processes such as mediation, where the flexibility and autonomy of the parties is prioritized, the
issue of power imbalances can be intensified. Because of the nature of mediation based on

voluntary participation and negotiation, those parties that have more strength or influence could

% Kimberlé Crenshaw, Demarginalizing the Intersection of Race and Sex, 1989 U. Chi. Legal F. 139 (1989).
10 Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the
Perplexed, 1 Harv. Negot. L. Rev. 7 (1996).
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take over the discussions and influence settlement terms.

The use of power in dispute resolution may be both visible and invisible. Instead of interests,
the visible power involves such real-world factors as access to financial resources, the right to
legal counsel and possession of property or assets. On the other hand, the invisible power
comprises psychological, cultural, and social forces that can influence the confidence of a party,
his/her communication, and decision-making. As an example, the embroil of one party can be
emotional pressure, intimidation or manipulation that may not be traced instantly but can be of

great influence in the impartiality of the process.

Patriarchal structures tend to be prejudicial in terms of gender, in which women have a
disadvantage in power dynamics. Women can become economically dependent, have poor
access to legal information and the social norm that discourages assertiveness. These can play
a big role in negotiation skills of women especially in the family and matrimonial cases. They
can be coerced to make compromises that put the family in harmony or social norms over and

above their rights and interests.

Also related to power imbalances in dispute resolution are cultural norms. In cultures that have
instilled a strong sense of reverence towards authority, that of senescence or even patriarchy
then individuals might be reluctant when they need to defy the majority. This may result in the
fact that agreements are not formed as a result of the real consensus but as a result of the silent
pressure, or even social pressure. This way, the principle of voluntariness in mediation could

be lost.

The mediator has a very important role to play in solving power imbalances. An effective
mediator is supposed to identify areas where there are differences between parties and make the
necessary actions so that there might be a just and balanced process. This can be done through
equal opportunities to speak, making both parties aware of their rights as well as avoiding
coercive behavior. Nevertheless, success rates of such interventions rely on the awareness,

training and sensitivity of a mediator to inequality issues.

In spite of these, mediation can effectively deal with power relations provided that it is properly
safeguarded. A number of methods including separate sessions (caucuses), use of legal counsel

and clearly defined negotiation strategies can be used to alleviate imbalances. Also, the
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mediation effectiveness can be improved by introducing a gender sensitive approach and

employing some principles of fairness and equity.

Finally, power dynamics is a very natural part of dispute resolution and can immensely affect
the effectiveness and impartiality of mediation. Although mediation provides flexibility and
freedom of action by parties; it involves focusing on power imbalance to achieve results that
are not just consensual but fair as well. The identification and the need to solve these dynamics
is critical in establishing a dispute resolution model that aids in promoting equality and the

interests of vulnerable groups, especially women.

2.6 Culture in legal processes.

Culture is a very important factor in defining the way legal processes are handled in terms of
how laws are interpreted, applied and experienced by the society. It contains common values,
customs, ideas and social norms that influence human conduct and human relation. Legal
systems are usually discussed as neutral and objective, however, this is not their active patterns,
they are subject of a more general culture that influences the establishment of laws and their

enforcement.

The functioning of legal institutions is heavily informed by culture in most societies, such as
India. These standards influence the disposition to power, justice, and dispute resolution.
Indicatively, cultural propensity in most instances favors social harmony, and shunning conflict,
promoting adoption of informal dispute resolution mechanisms like mediation and negotiation.
Such a cultural tendency coincides with the principles of Alternative Dispute Resolution (ADR)

which makes such processes much more comprehensive and acceptable.

Culture influences the way individuals understand their rights and obligations in the legal
system, as well. In collectivist societies, persons might put the interests of family or community
before their legal rights of individuals. This may affect their readiness to take to court or demand
their rights under especially sensitive issues like family litigation. Consequently, legal

procedures can exhibit influences that extend beyond the legal principles per se.

In addition, cultural rules are very important when deciding the way of communicating and
acting during a court case. Considerations like acceptance of hierarchy, gender roles, and social

demands may influence the way parties deal with legal agents, i.e., judges, lawyers, and
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mediators. To illustrate, a person can submit to those in power or elude conflict which can affect

the outcome of resolving the dispute.

The culture may be of help as it may render legal processes more adaptable and reachable, yet
it may have certain difficulties as well. Some of these cultural practices and norms potentially
exacerbate inequality, discrimination, especially against the marginalized category of people
like women. In these instances, the law could be unintentionally buttressed by the law processes
instead of being undermined to correct any social inequalities. As an example, during
mediation, differences in culture can coerce and force people to compromise or adhere to the

traditional roles even when such results are neither legally nor ethically amenable.

One of the most obvious points of the relationship of culture and law is family and personal
laws, in which legal norms usually illustrate the values and traditions of society. It is possible
to create conflicts between the cultural practices and the constitutional values of equality and
justice. The law should thus strike a balance between appreciation of cultural diversity and

upholding of basic rights as well as safeguarding vulnerable groups. !

Finally, culture is also a component of what affects the legal process of creating the ways in
which people behave and how the legal institutions operate. Although it may provide topicality
and efficiency to the dispute resolution mechanisms, it also requires a critical review to make
sure that culture does not hamper fairness, equality, and justice. An informed culturally
sensitive, but rights-based approach is imperative towards attaining a balanced and equitable

law system.

2.7 Intersectionality and Gender Justice

Intersectionality is an analytical approach of critical theory that analyses the interaction of
various kinds of identities, including gender, caste, class, religion, ethnicity and socio-economic
status to produce distinct experiences of discrimination and privilege. The name is a creation of
feminist academia, which emphasises that women are not a monolith and that their inequality
experiences cannot be explained purely in terms of gender. Rather, the context and the degree

of disadvantage experienced by individuals are a result of multiple and overlapping factors.'?

I Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The Structure of Problem Solving, 31
UCLA L. Rev. 754 (1984).

12 Roger Fisher, William Ury & Bruce Patton, Getting to Yes: Negotiating Agreement Without Giving In (2d ed.
1991).
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Intersectionality is critical in the interpretation of the difference in the experience of justice in
a person placed in various social locations in the context of legal systems. The longstanding
legal theories tend to follow a one-dimensional perspective on equality and concentrate mainly
on gender disregarding other overlapping issues. This might result in a partial comprehension
of discrimination and might provide legal solutions that are not personalized to satisfy the status

of the marginalized groups.

Intersectionality in India is even more relevant because of the diversity and complexity of social
structures. As an example, a woman might be discriminated against based solely on her gender
or based on her caste, economic status, education attained, and even religious affiliation.
Compounded disadvantages can be experienced by a woman who belongs to a marginalized
caste or economically disadvantaged group: a woman may not be able to avail legal services,
may not exist among others, and may be discriminated against systemically. These overlapping
inequalities may have a lot of impact in making her effective in seeking justice and being able

to take part in the process of dispute resolutions.

Intersectionality is yet another pivotal aspect in grasping gender justice in mediation. Although
mediation is usually encouraged as a broad and loose approach, it might leave out the
considerations of the complex inequalities experienced by some of the groups of women. As an
illustration, the economically dependent and socially restricted woman can lack the bargaining
power in mediation and such weakness can be enforced even by elements like caste
discrimination or lack of education. Consequently, the mediation outcome might not indicate

actual agreement or justice.

Gender justice goes beyond the official equality and focuses on the imperative of a quid pro
quo that takes into account the realities of existence of the people. It calls on the legal procedures
to acknowledge and respond to the structural inequalities, not just to regard everyone as equal.
Regarding mediation, it entails making sure that the mediation procedure is responsive of the
particular situations of both parties and safeguards are sufficient to avoid exploitation and

coercion.

Besides, intersectionality demands a more supportive and responsive legal structure that is
accommodating and responsive to diversity and to systemic restrictions. It involves the

necessity of trained mediators that are sensitive to social inequalities, the existence of legal
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support and services as well as the integration of gender-sensitive and culturally aware
practices. It implies as well a change towards the strictly procedural approach towards one more

focused on substantive justice.

To sum up, intersectionality is a powerful tool that can be used to examine the intricacies of
gender justice in lawmaking. It emphasizes that being equal involves not just equal treatment
but appreciation of the factors that are unique to people and intersect to create an individual
experience. Within the mediation context, it is necessary to include an intersectional approach
to mediation by making the process of dispute resolution difficult to be fair, inclusive, and to
have the ability to meet the needs of all parties involved, especially those who are the most

vulnerable.

2.8 Mediation as a process of Neutrality - a critique.

Mediation is commonly described as a neutral, unbiased and voluntary procedure where a third-
party mediator makes dialogue between parties to a conflict without dictating an outcome. One
of the fundamental principles of mediation is said to be neutrality where the mediator is
supposed to be neutral to both sides and the mediation process is equal and fair. But this
neutrality assumption has drawn a lot of criticism, especially in socio-legal and feminist views,

which advocate that mediation may in practice not be a neutral process.

A key criticism of neutrality in mediation is that it ignores whether there are power disparities
or not between the parties. Mediation presupposes the freedom and equality of negotiation
between the parties, however, in practice, the differences in the economic resources, social
positions, education and legal knowledge can have a considerable influence on negotiations.
These imbalances are usually acute in cases of females particularly in patriarchal cultures.
Females might be limited by the fact that they are dependent on the finances, affected by social
pressure, and have inadequate access to information, which may interfere with the possibility
to actively engage in the process. This means that the concept of neutrality can conceal any

form of disparities as opposed to resolving them.

The other critical criticism is the fact that mediators are not neutral actors all through. Mediators
exist in a social and cultural environment that influences their perceptions, attitudes and
decisions. Implicit biases especially in terms of cultural standards and gender stereotypes can

reshape the interpretation of disputes and mediation by the mediator. As an example, a mediator
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can promote compromise consciously or unconsciously in a way that is consistent with what is
expected by tradition, like the preference of a unified family over individual rights. This brings

up the issue of whether or not it is possible to be neutral and not simply an ideal.'?

Criticism 1is also solicited by the insistence on compromise and consensus in mediation.
Although arriving at a mutually acceptable conflict is one of the main aims of mediation, the
need to negotiate can make the parties agree to the solutions that are not necessarily fair and
just. Where there can be vulnerable persons, including women in domestic disputes, the urge to
solve conflicts fast and social harmony can lead to agreements that have coerciveness, or
unequal bargaining power. In such a way, the semblance of voluntariness in mediation might

hide the work of social and cultural pressures.

Moreover, mediation is not usually accompanied by procedural protection like those afforded
by the formal judicial procedure. Courts have rules of evidence, legal standards and judicial
checking whereby they seek to safeguard the rights of the parties and promote fairness.
Conversely, mediation is also more flexible and informal, which, although highly beneficial in
most aspects, can also result in inconsistencies and possible mishandling. Lack of robust
procedural safeguards may complicate the process of diagnosing and remedy cases of injustice

or coercion.'

The critique of neutrality based on the feminist approach is about the necessity to seek ways of
redesigning and reorganizing mediation procedures. Feminist researchers contend that
mediators must not attempt to achieve perfect neutrality, but rather should be more context-
sensitive and deliberately acknowledge and overcome power imbalances. This might include
making sure that there is informed consent, access to legal counsel, and a supportive
environment, which allows the marginalized parties to articulate their concerns without it being

suppressed.

Irrespective of these messages, mediation remains relevant as a nimble and convenient method
of conflict resolution. The neutrality argument is not that neutrality is irrelevant, but it is that

the role needs a reform and to be refined. Mediation can be reinvented through inclusion of

13 Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the
Perplexed, 1 Harv. Negot. L. Rev. 7 (1996).
14 Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict (3d ed. 2003).

Page | 759


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 7 | June 2026 ISSN: 2581-8503

checks and balances in order to mitigate the constraints of neutrality and make it a fairer and

more efficient process.

To sum up, the neutrality that is one of the governmental principles of the mediation process is
not unquestionable, but it is to be evaluated and analyzed critically with references to social
realities. The success of mediation is determined by both the way it is designed, and its capacity
to follow the complexities of human relationships, power dynamics, and cultural influences. A
less confrontational and contemplative stance of neutrality is necessary to help in getting
mediation to promote the desire of justice, especially in employing vulnerable populations like

women.
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