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NAVIGATING TRADE AND ENVIRONMENTAL
STANDARDS: EMPHASIS ON CLIMATE
CHANGE LITIGATION

AUTHORED BY - CHUNDURI SAI NAIMISHA

Introduction:

Recently, a new study found that international trade embodies approximately 20 percent of
global carbon dioxide emissions.! The main problem associated with trade liberalization is that
different countries maintain different production standards. There are countries that produce
exorbitant amounts of harmful goods such as the US, India, China, etc..,. and there are countries
that produce marginal amounts of goods as the population, geographical conditions, availability
of raw materials, production capacities, and economic resources significantly vary among
various nations. Thus, underprivileged countries often go against policies that establish uniform

environmental standards.

Similarly, implementing trade policies and environmental standards is often a challenge to
international organizations and mediating bodies as it is difficult to establish non-
discriminatory trade goals. Another major obstacle to implementing these policy standards is
emission leakage. Countries that follow weaker environmental emission standards may nullify
the efforts put forth by those countries that implement stricter climate policies due to
international trade. Moreover, national environmental policies target emissions that are
production-based rather than consumption-based.? It means although few countries reduce their
production of goods, an increase in consumption within that country fueled by imports leads to
emission leakage, rendering their efforts ineffective. To tackle these issues, well-organized

institutional and legal frameworks were set up, which will be discussed further below.

11 Glen Peters and Edgar G. Hertwich, “CO2 Embodied in International Trade with Implications for Global
Climate Policy,” Environmental Science & Technology, vol. 42, no. 5 (2008), pp. 1401-1407.

2 Lay, Margaret. Can Trade Policy Support the Next Global Climate Agreement?: Analyzing the International
Trade and Environment Regimes. Carnegie Endowment for International Peace, 2008. JSTOR,
http://www.jstor.org/stable/resrep13053. Accessed 12 Aug. 2024.



World Trade Organization: Institutional and Legal Framework

World Trade Organization is an inter-governmental forum that is tasked with supervising and
regulating trade activities between countries. It constitutes 98% of the global trade economy
comprising 164 United Nations member states. It was carved out of the General Agreement on
Trade and Tariffs (GATT) and the Marrakesh Agreement in 1995.

Legal Framework:

1. General Agreement on Trade and Tariffs (GATT): GATT is an international
agreement signed by 23 nations initially in 1947. Its main objective is to promote and
facilitate trade in the international domain. Article XX of GATT allows for exceptions
to trade rules for measures necessary to protect human, animal, or plant life or health,
and for the conservation of exhaustible natural resources, provided these measures are
not applied in a discriminatory manner.® This interpretation of Article XX helps the
climate change litigation to evolve over time while balancing both trade and the
environment. In addition to this, Article VIII of GATT restricts subsidies to primary
sector occupations such as fisheries and agriculture because the exploitation of natural

resources is an integral part of such occupations.

2. Technical Barriers to Trade (TBT): Technical Barriers to Trade is an agreement that
was entered into in 1994 during the Uruguay Rounds of Multilateral Trade
Negotiations. Its purpose is to ensure that trade is not unreasonably restricted due to
technical discrepancies and assessment standards. However, it acknowledges the idea
of climate change mitigation and setting environmental standards. Climate change-
related TBTs aim to decrease GHG emissions directly or indirectly arising from the
production, use, and disposal of domestically produced and imported goods.* It
undertakes three significant measures to deal with climate change.

a) Technical Regulations: It recommends setting technical regulations such as
emission standards for vehicles and energy utilization standards for electric

appliances etc.,.

3 Robert Howse on May 31 & Robert Howse, CLIMATE MITIGATION AND THE WTO LEGAL FRAMEWORK: A
POLICY ANALYSIS INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT,
http://www.iisd.org/library/climate-mitigation-and-wto-legal-framework-policy-analysis (last visited Aug 12,
2024).

4 Making trade work for climate change mitigation: The case of technical regulations, UNCTAD (2023),
https://unctad.org/publication/making-trade-work-climate-change-mitigation-case-technical-regulations (last
visited Aug 12, 2024).



b) Labeling Instructions: It mandates labeling emission standards to be added on the
products, indicating their impact on the environment so as to facilitate customers in
making sensible decisions.

c) Conformity Assessment Procedures: It sets out appropriate assessment
procedures to verify if the production and packaging methods confirm the required
emission and environmental standards.

3. Sanitary and Phytosanitary Measures: It encourages member countries to own
standards to protect human, animal, and plant life or health from risks arising from
pests, diseases, and contaminants.® It also facilitates a forum for redressal, discussion,
and assessment of SPS measures through the SPS committee. ®Moreover, it ensures
transparency by mandating members to notify any changes in SPS regulations and
standards.’

4. Environmental Goods Agreement: This is an agreement signed by members of WTO
to reduce tariffs on goods that are eco-friendly so as to increase their accessibility and
availability worldwide. These negotiations are built on alist of 54 environmental
goods identified by the Asia-Pacific Economic Cooperation (APEC) forum in 2012.8In
a pioneering move, the APEC nations agreed to reduce import tariffs on these goods to
5 percent or less by 2015.° It involves promoting green technologies including
wastewater management mechanisms, hydroelectric projects, renewable energy
technology, ethanol production, and so on. Although it has its challenges such as
accurately defining what constitutes an environmental good and difficulties in ensuring
the participation of all the signatories, it has the potential to make a good difference by
promoting sustainable development and trade of environmental goods in the upcoming

years.

5 SANITARY AND PHYTOSANITARY MEASURES NOTIFICATION REQUIREMENTS - NOTIFICATION PORTAL,
https://notifications.wto.org/en/notification-requirements/sanitary-and-phytosanitary-measures (last visited Aug

12, 2024).

61d
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8 The WTO Environmental Goods Agreement: Why even a small step forward is a good step, WORLD BANK
BLOGS, https://blogs.worldbank.org/en/trade/wto-environmental-goods-agreement-why-even-small-step-

forward-good-step (last visited Aug 12, 2024).
9 The WTO Environmental Goods Agreement: Why even a small step forward is a good step, WORLD BANK
BLOGS, https://blogs.worldbank.org/en/trade/wto-environmental-goods-agreement-why-even-small-step-
forward-good-step (last visited Aug 12, 2024).
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Institutional Framework:

1. Dispute Settlement Mechanism (DSM): Dispute settlement is regarded by the WTO
as the central pillar of the multilateral trading system and as a "unique contribution to
the stability of the global economy." 1© The main purpose of this is to oversee the
conduct of member countries while resolving the cases that have been filed before the
dispute settlement body. When negotiations between the countries over trade
regulations imposed by any parties fail, DSM acts as a forum to adjudicate and decide
on the case. Moreover, the DSM provides an appellate body to challenge the rulings of
the DSM panel by an aggrieved party. In recent years, the WTO has struck down several
decisions of special panels related to climate change mitigation and environmental
standards. Some of the prominent cases dealt by the WTO Appellate body include the
Mexican Tuna Case, 1994; The US Gasoline Case, 1995; the Shrimp Turtle Case, 1997;
and many more which will be discussed in detail later on.

2. Committee on Trade and Environment (CTE): A ministerial decision in 1994 led to
the establishment of the Committee on Trade and Environment commonly known as
CTE. It was set up to assess whether a particular trade policy is likely to damage the
environment and impact global and national climatic conditions. Its primary objective
is to recognize policies that relate to and link trade and the environment and make
recommendations that soothe the climatic impacts caused by that trade policy. It also
facilitates a forum to discuss, debate, review, and analyze such policies which would
help by bringing best practices and standards with the potential to reduce the
environmental impact caused by that trade policy.

3. Committee on Trade and Environment- Special Session (CTE-SS): Although CTE
plays a noteworthy role in understanding and examining trade policies, its effectiveness
and scope were questioned due to lack of rule-making power. As its role is limited to
recommendations, assessment, and verification, its ability to make a significant impact
in creating a world with regulated climatic conditions and environmental change has
diminished over time. Thus, to handle this issue, WTO set up CTE-SS during the Doha
Round of Multilateral trade negotiations. It works under the WTO General Council and
is conferred with rule-making power on aspects that are refered explicitly by WTO to
CTE. It is represented by representatives from all the member countries and conducts

10 World Trade Organization, WTO, https://www.wto.org/english/news_e/spsp_e/spsp29_e.htm (last visited
Aug 12, 2024).



regular meetings to assess its policies and recommendations. Additionally, it
collaborates with other organizations and stakeholders including the United Nations

Framework Convention on Climate Change (UNFCC).

Multilateral Environmental Agreements:

Multilateral Environmental Agreements famously known as MEA are entered into by both
developing and developed countries under the supervision of international organizations and
stakeholders with the aim of reducing their emission impact on atmospheric conditions. They
are implemented and administered by several global organizations such as the United Nations
Framework Convention on Climate Change (UNFCCC) and the United Nations Environmental
Program. An estimated 230 MEAs employ a variety of tools to address distinct environmental
challenges and only twenty of these MEAs include trade restrictions. 1* A few of the core MEAs
designed precisely to tackle trade and environment-related issues are analyzed below:
1. Convention on International Trade in Endangered Species (CITES):
CITES is an international agreement ratified by 184 members (as of now) to preserve
endangered flora and fauna whose survival is crucial to ensure environmental
protection. It categorized approximately 38,000 species into three different lists on the
basis of their proximity to extinction. Appendix 1 deals with those species that require
the highest level of safeguard. It includes species like red panda, Asian elephant, and
monkey puzzle tree etc.,. Appendix 2 involves species that are on the verge of
extinction. For example, great white sharks, stony corals, emperor scorpions, and green
iguanas are some of the prominent species on this list. Finally, Appendix 3 recognizes
species that need to be preserved at least in one country or when countries seek CITES
support to regulate their trade.
Two significant mechanisms for its enforcement would be trade pollution permits and
penalties. Parties backing strong pollution and emission standards will be issued trade
permits so as to encourage them to follow international environmental standards.
Similarly, members who fail to adhere to the prescribed standards or the agreed
regulations will be penalized with restrictions on trade. The best example to showcase
its effectiveness is the ban on caviar by the CITES secretariat in 2006. Virtually all
trade in Beluga caviar was banned in 2006 because the five main producers—

11| ay, Margaret. Can Trade Policy Support the Next Global Climate Agreement?: Analyzing the International
Trade and Environment Regimes. Carnegie Endowment for International Peace, 2008. JSTOR,
http://www.jstor.org/stable/resrep13053. Accessed 9 Aug. 2024.



Azerbaijan, Iran, Kazakhstan, Russia, and Turkmenistan (of which all but

Turkmenistan are parties to CITES)—refused to provide adequate information about

the sustainability of their sturgeon catches.? This ban on caviar is reported to have

improved monitoring systems in those countries that faced penalties.
2. Kyoto Protocol:

It is one of the noteworthy treaties outlined to combat greenhouse gas (GHG) emissions

all over the world. It is designed to eliminate hostilities generated by Global Warming.

The Kyoto Protocol is applied to the seven greenhouse gases listed in Annex A: carbon

dioxide (CO2), methane (CHa), nitrous oxide

(N20), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), sulfur hexafluoride

(SFe), nitrogen trifluoride (NF3).X® It constitutes two commitment periods between

2008-2012 and 2012- 2020, during which the member countries are required to

implement measures to bring down the production and emission of GHGs. The Kyoto

Protocol contributes significantly to combat the environmental issues by implementing

the following mechanisms:

) It encourages countries to engage in emission trading, i.e., permits the countries
to purchase and sell emission allowances.

i) It promotes the research and development of emission reduction procedures by
validating the circulation of Certified Emission Reduction (CER) credits.

i) Most importantly, it allows developed countries to earn emission reduction units
(ERUs) by investing in projects that reduce emissions in other developed
countries. '

iv) It ensures transparency and accountability by mandating countries to report their
emission targets and verification procedures.

V) It organizes a compliance committee to verify if the member countries are
following the requirements mandated in the protocol and impose sanctions in
case of default.

3. Basel Convention on the Control of Transboundary Movements of Hazardous

Wastes and their Disposal:

This is a multilateral agreement that has been active since 1992. Its primary aim is to

12 |d

13 Greenhouse Gas Emissions Reports - DEFRA, UK, GREENHOUSE GAS EMISSIONS REPORTS - NAEI, UK,
https://naei.beis.gov.uk/reports/reports?section_id=3 (last visited Aug 12, 2024).

14 UNFCCC.INT, https://unfccc.int/kyoto_protocol (last visited Aug 12, 2024).
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prevent health risks and protect the environment from the movement of hazardous
wastes from country to country. It mainly focuses on substances that are poisonous,
nuclear, toxic, explosive, corrosive, and infectious. It is a universally acknowledged
convention as it includes signatories from 175 countries around the world. The
functions and roles of the convention in safeguarding the environment and preventing
the deterioration of climatic conditions are as follows:

i) It works to prevent the unreasonable trade of hazardous substances from
developed countries to developing countries, thereby forbidding developed
countries from taking advantage of their superior position in trade and
development.

i) It plays a key role in encouraging Environmental Sound Management (ESM),
which implies advocating for the cut down of creating harmful substances and
promoting the disposal of such substances by means of eco-friendly procedures.

iii) It involves a Prior Informed Consent (PIC) procedure wherein the exporting
countries must operate the trade of hazardous substances with the prior consent
and approval of the importing country.

iv) The convention establishes a legal framework that includes the rights and
obligations of the countries for the smooth functioning of trade among them.

v) It provides assistance to developing and underdeveloped countries by offering
technical assistance and promoting the transfer of technology for the
environmental sound management of hazardous waste.*®

4. The Rotterdam Convention on Pesticides and Chemicals:

The Rotterdam Convention functions along the lines of the Basel and Stockholm

Convention, and its operative functions include all the aforementioned rights and

obligations of the Basel Convention. It works towards the objective of regulating trade

in harmful chemicals and pesticides. Some examples of pesticides and Chemicals
covered under this agreement include Aldrin, Chlordane, DDT, Dieldrin, Heptachlor,

Methyl Parathion, Asbestos, Hexachlorobenzene, Polychlorinated Biphenyls,

Tetramethyl lead, TRIS, etc., It came into force in 2004 to address the growing concerns

on environmental degradation caused by the international trade and consumption of

harmful chemicals and pesticides.

15 Emily Benson & Sarah Mortensen, THE BASEL CONVENTION: FROM HAZARDOUS WASTE TO PLASTIC POLLUTION
CSIS, https://www.csis.org/analysis/basel-convention-hazardous-waste-plastic-pollution (last visited Aug 12,
2024).



5. The Cartenga Protocol on Biosafety:

The Cartenga Protocol was entered into by 103 countries across the world in the year

2000 and came into force in September 2003. The treaty was established to control the

trade of Living Modified Organisms (LMOs) i.e., the organisms that are genetically

modified using bio-technology. The term Organisms includes crops (such as Maize,

Cotton, and Rapseed); Microorganisms (Bacteria, Viruses); Animals (fish, cows,

insects); and trees ( Eucalyptus, Popolar trees). It incorporates the following measures

to protect the environment and prevent harmful trade :

)} It ensures the safe, handling and use of LMOs by setting out rules and
regulations.

i) It encourages countries to undertake precautionary measures in cases where
there is access to only limited information on the abilities and features of LMOs.

iii) The protocol follows the Advanced Information Agreement (AlA) procedure,
which involves sharing precise and accurate information about the LMOs that
are being traded so as to assist the importing country in making a conscious
decision.

iv) It directs the countries to carry out risk assessment procedures to calculate the
potential risks of trading LMOs.

V) This framework established an online platform to help countries share data on
risk assessments, regulatory decisions, and other relevant information,
promoting transparency and informed decision-making on the trade of LMOs.

6. Stockholm Convention on Persistent Organic Pollutants:
It is a United Nations treaty ratified in 2001 with currently 152 signatories to manage
the trade of Persistent Organic Pollutants (POPs) among the member countries. POPs
are "chemical substances that persist in the environment, bio-accumulate through
the food web, and pose a risk of causing adverse effects to human health and the
environment™.” It constitutes the Global Environment Facility, a financial mechanism
required to operate the Stockholm Convention. This convention primarily focuses on
the restriction of POPs like Aldrin, Mirex, Heptachlor, Chlordane, etc.,. and the

elimination of certain other POPs namely DDT and perfluorobutane Sulfonic Acid

16 Biosafety Unit, THE CARTAGENA PROTOCOL ON BIOSAFETY THE BIOSAFETY CLEARING-HOUSE (BCH) (2024),
https://bch.chd.int/protocol (last visited Aug 12, 2024).

17 Stockholm  Convention, UNIDO, https://www.unido.org/our-focus-safeguarding-environment-
implementation-multilateral-environmental-agreements/stockholm-convention (last visited Aug 12, 2024).
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(PFQOS). It ensures the safe disposal and supervision of recognized POPs to prevent
them from generating adverse effects on the Environment and mitigate climate change.
The Stockholm Convention is also responsible for identifying new POPs to address the
issues efficiently. The treaty also assists developing countries promote capacity
building and research on identifying safer alternatives to trade the Persistent Organic
Pollutants.
7. Montreal Protocol:

Montreal Protocol is a multilateral agreement that is considered to be universally
ratified as it constitutes approximately 200 signatories around the world. It was entered
into to regulate the trade of appliances and substances produced using harmful artificial
chemicals. Its main aim is to control ozone layer depletion by regulating the trade of
what is known as ozone-depleting substances (ODS). The protocol mandates two
important mechanisms to achieve its objective. First, trade is banned between
signatories and nonsignatories in the substances controlled by the protocol, and trade is
banned between signatories and nonsignatories of products containing any of the
controlled substances, such as refrigerators and air conditioners.'® These regulations
enhanced the survival of marine ecosystems and mitigated various skin and cancer-
related issues caused by exposure to UV rays. Monitoring the trade of
chlorofluorocarbons (CFCs) and hydrochlorofluorocarbons (HCFCs) worked so well
that it practically prevented a 2.5-degree Celsius rise in temperature by the end of 20th

century.

Climate Change Litigation:

It is a widely acclaimed fact among environmentalists, advocates and lawyers that climate
change issues can be adjudged in a court of law however it offers only a piecemeal approach.
They assert that it is the job of the legislature to address issues related to environment protection
and climate change as they believe that “global warming issues are complex, delicate, polit-
ical, scientific issues that need to be resolved in a comprehensive, careful way through the
political process as opposed to [in the] courts, which decide things on an ad hoc basis that

doesn't allow for the kind of analysis that is required in this area.”*®

18 The Montreal Protocol on substances that deplete the ozone layer, THE MONTREAL PROTOCOL ON SUBSTANCES
THAT DEPLETE THE OZONE LAYER | OZONE SECRETARIAT, https://0zone.unep.org/treaties/montreal-protocol (last
visited Aug 12, 2024).

19 “A Changing Climate of Litigation.” Environmental Health Perspectives, vol. 115, no. 4, 2007, pp. A204-07.
JSTOR, http://www.jstor.org/stable/4150339. Accessed 12 Aug. 2024.



In contrast, some litigators contend that litigation in climate change could bring in policies that
could effectively change the world-view in shaping the environmental concerns. It can be
clearly understood in the words of Joseph Smith, an Australian Lawyer and Researcher at
University of Adelaide “There’s a period where there's an accumulation of scientific evidence,
yet the cases don't succeed, But then the gradual accumulation becomes over- whelming,
consensus changes, and the law follows. I don't think this is going to go away. %
Similarly, there are scholars who support climate change litigation not because they trust the
process but because they have nowhere else to go. This idea is depicted in the statement of
David Bookbinder “I’m the first person to say this is not a very effective means of addressing
the problem. But it's the only one we've got and we are pursuing litigation for the simple reason
because you pursue all the avenues.” ** As mentioned above, although distinct views
presupposes the functioning of litigation in climate change, it is important to note that it has
always played a significant role in answering few of the most important unadressed questions
and paved the way to instil confidence among environmentalists by assuring them that there
are other platforms to efficiently convey their greiveiances and resolute their concerns. Some
of such instances are explained below:
1. Mexico v United States (1994):
Facts: The case revolves around the dispute between United States and Mexico
regarding the import of Tuna fish into the U.S territory. United States banned the import
of Tuna fish contending that fishing procedures particularly the purse-seine nets, used
by fisherman in Mexico caused high mortality rate of dolphins in the country. The U.S
built the ban on the basis of Marine Mammal Protection Act (MMPA), 1972 which
aims to prevent the death of mammals and preserve their population from going into
extinction.
Issue: Whether trade restrictions imposed by the U.S Government is valid and are in
accordance with the principles of GATT agreement?
Decision: The GATT panel reiterated the Article XX of GATT agreement which
implies “GATT allows for exceptions to trade rules for measures necessary to protect
human, animal, or plant life or health, and for the conservation of exhaustible natural

resources, provided these measures are not applied in a discriminatory manner.”?? The

20 “A Changing Climate of Litigation.” Environmental Health Perspectives, vol. 115, no. 4, 2007, pp. A204-07.
JSTOR, http://www.jstor.org/stable/4150339. Accessed 12 Aug. 2024.
21 “A Changing Climate of Litigation.” Environmental Health Perspectives, vol. 115, no. 4, 2007, pp. A204-07.
JSTOR, http://www.jstor.org/stable/4150339. Accessed 12 Aug. 2024.
22 Robert Howse on May 31 & Robert Howse,



panel ruled that trade restrictions put forth by U.S government contradicts the principles
of GATT agreement and amounts to an unilateral arbitrary restriction on the import of
Tuna fish. However, the court emphasized on the need for eco-friendly fishing practices
by recommending Mexico to change its fishing practices and highlighted that even
though the ban of such imports is to promote sustainable cultivation, restrictions should
not be imposed in a way that would discriminate other countries.

2. EC- Asbestos Case (2001):
Facts: In this case, EC (European Communities) banned the sale and import of
Asbestos (a harmful mineral that is often used to fireproof materials) and products made
using Asbestos to prevent health risks inflicted by the consumption of asbestos material.
This restriction was challenged by Canada, one of the major exporters of Asbestos in
WTO.
Issues: Whether the ban on asbestos is justifiable and is at par with the GATT rules?
Decision: The case was decided by the WTO Appellate Body wherein it was held that
the ban on sale and imports of asbestos is valid as it is not discriminatory against any
particular country and is imposed with the intention of protecting environment and
minimizing health risks. It is significant in that, it recognized the idea of imposing
stringent trade restrictions as long as it is implemented in a free and fair manner.

3. Brazil Re-traded Tyres Case (2007):
Facts: Brazil banned the import of tyres as the accumulation of waste tyres diffused
poisonous chemicals into the atmosphere and caused severe health risks in the country.
European Union, a major producers of tyres challenged this ban on tyres arguing that
the country accepted the import of tyres from certain countries on the basis of regional
trade agreements and such a ban is not based on scientific analysis.
Issue: Whether the ban on tyres violated the principles of GATT agreement?
Decision: Although WTO accepted the ban on the basis of logical and deductive
reasoning, it ruled that Brazil failed to impose its restriction consistently which is why
it degraded the effectiveness of its own policy, thereby questioning the purpose and
objective of such a ban. The panel ruled that Brazil cannot proceed with the ban as it

lacked consistency and acted in a discriminative manner against the tyre manufacturers

CLIMATE MITIGATION AND THE WTO LEGAL FRAMEWORK: A POLICY ANALYSIS INTERNATIONAL INSTITUTE FOR
SUSTAINABLE ~ DEVELOPMENT,  https://www.iisd.org/publications/report/climate-mitigation-and-wto-legal-
framework-policy-analysis?g=library%2Fclimate-mitigation-and-wto-legal-framework-policy-analysis (last
visited Aug 12, 2024).



of European Union.

US Shrimp Turtle Case (1997):

Facts: United states initiated a ban on the imports of shrimp from the countries that did
not use turtle excluder devices to capture the shrimp with the intention of protecting
certain species of turtles from going extinct. India, Malaysia, Thailand and Pakistan
challenged this ban on shrimp before the panel of WTO.

Issue: Whether the trade restrictions imposed by US Government is in accordance with
Avrticle XX of GATT agreement?

Decision: It was initially held by the WTO panel that such a ban is not valid. However,
the WTO Appellate body overruled the decision of the panel and stated that sea turtle
could be considered as an “exhaustible natural resource” and it is necessary to take
measures for its protection. But it later found that US has offered other countries
technical and financial assistance to use turtle excluder devices and thereby
discriminated against India, Pakistan, Thailand and Malaysia by failing to provide
similar aid to these countries. It reinforced the idea that countries cannot discriminate
against other member nations while implementing their policies in the name of
environment.

Shell v. Milieudefensie (2021):

Facts: Milieudefensie, an NGO in Netherlands filed a case against Royal Shell of
Dutch stating that, the multinational company failed to adhere to the established
environmental standards. It was also alleged that emissions released from their
company is contributing to the environmental damage significantly at the national level.
Issue: Whether Royal Dutch shell failed to follow the international environment
standards and whether the company is legally responsible to meet the set standards?
Decision: The Dutch court ruled in favour of Milieudefensie, highlighting the primacy
of environmental protection and prevention of adverse effects caused due to change in
climate. The court held that the Royal Dutch Shell is legally liable to cut down its
production emissions and ordered the company to reduce its emissions upto 45% by
2030 with reference to 2019 levels.

. Verein KlimaSeniorinnen Schweiz and Others v. Switzerland (2024):

Facts: The petition was filed by a union of senior aged women from Switzerland against
Switzerland government before the European Court of Human Rights. It was alleged
that Switzerland’s Government failure to address the environmental concerns in the

country has projected severe health risks among the people especially the elderly



women and violated their human Rights under Article 2- Right to life and Article 8-
Right to private and family life conferred under European Convention on Human
Rights.
Issue: Whether the rights of the petitioner are violated under European Convention on
Human Rights?
Decision: The court held in favour of the association of senior women by stating
Switzerland’s Government infringed the rights of women as it found that Switzerland
is negligence in effectively implanting environment standards and related policies and
the pollution and climate change in the country has significantly affected petitioners
health conditions. This case is significant as it is the first time an international court has
ruled that state inaction on climate change violates human rights.?

7. M.C Mehta V Union of India (1986):
Facts: In 1995, Delhi witnessed one of the disheartening incidents in the Indian History
i.e.,. Oleum Gas was leaked from Shriram Food and Fertilizers industry leading to
numerous deaths and long term health hazards. This incident is famously known as
oleum Gas leak tragedy. A case was filed against the factory seeking compensation
under Article 21 — Right to life and personal liberty and Article 32- Constitutional
Remedies.
Issues: Whether the factory is liable to pay the compensation and how to determine the
compensation for the damage caused?
Decision: This is a landmark judgement as in, it propounded the Principle of Absolute
liability which eventually paved the way for the enactment of Public Liability Insurance
Act, 1991. The rules states that “If an industry or enterprise is engaged in some
inherently dangerous activity from which it is deriving commercial gain and that
activity is capable of causing catastrophic damage then the industry officials are liable
to pay compensation to the aggrieved parties ’* This principle is designed to counteract
the advantages claimed under the principle of Strict Liability. The court ruled in favour
of the petitioner and declared that the principle of strict liability fails to adequately hold
the responsible parties accountable. Wherefore the court brought in the principle of

Absolute Liability with the intention of holding industries, manufacturers responsible
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irrespective of their mens rea.
8. Indian Council for Enviro-Legal Action v. Union of India (1996):

Facts: In this case, The Indian Council for Enviro-Legal Action (ICELA) filed a writ
petition against the Union of India and several chemical companies, alleging that the
industries were discharging untreated toxic waste, contaminating soil and groundwater
leading to health hazards among the local population in Bichiri Village, Rajasthan.?
The petitioners contended that this negligence towards local population infringed their
fundamental rights including Article 21- Right to life and personal Liberty and invoked
various other laws such as Environment Protection Act, 1986, Water (Prevention and
control of Pollution) Act, 1974 and Air ( Prevention and control of pollution) Act, 1981.
Issue: Whether government of India and chemical industries are guilty of violating the
petitioner’s rights?

Decision: The supreme court recognized that the industries are wrongfully dumping
hazardous wastes in the village. Thus court reiterated the Polluter Pays Principle and
held that the chemical industries are liable for discharging toxic materials and wastes
unlawfully and they were ordered to reimburse the costs required to refine resources of
the village. This decision increased the compliance costs among the industries and
highlighted the significance of corporate environment responsibility while dealing with

toxic substances, thereby posing a consequential impact on the trade of the state.

Conclusion:
Developing countries strive to perform well in the economic arena and aspire to raise their
social standards, thus it is comparitively a lot more difficult for them to set stringent
environmental standards due to high costs of compliance. All these problems together
discourage countries to act in accordance with international benchmarks in spite of their
willingness to secure clean environment, rendering litigation in climate change inefficient.
Therefore, it is essential to improve climate change litigation especially in developing and
underdeveloped countries to raise their enforcement standards and policy execution

mechanism.
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