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Abstract 

The organized legal process of winding up a business aims to end its existence by selling off 

its assets, paying off its debts, and allocating any remaining funds to shareholders. The 

Companies Act of 2013 divides this procedure into two main categories: voluntary winding up 

and winding up by the Tribunal. When a company's actions harm its members or the public 

interest, the Act empowers stakeholders to seek remedies. It also addresses concerns of 

oppression and mismanagement. With assistance from the official liquidator, who is essential 

in handling the business's affairs during liquidation, the National Company Law Tribunal 

(NCLT) is the main body in charge of the winding-up procedure. The official liquidator 

appointed1 is responsible for gathering the company's assets, paying off debts, defending the 

business in court, and allocating any money left over. The liquidator protects the interests of 

creditors and other stakeholders while making sure that the Tribunal's directives are followed. 

Notwithstanding the extensive structure, issues still exist, such as inefficiencies in asset 

allocation and valuation, delays in Tribunal processes, and jurisdiction overlap with the 

Insolvency and Bankruptcy Code (IBC), 2016. Examples of case law include Shanti Prasad 

Jain v. Kalinga Tubes Ltd. and Madhusudan Gordhandas & Co. v. Madhu Woollen Industries 

Pvt. Ltd. The legal structure governing winding up under the Companies Act, 2013 is critically 

examined in this article, with an emphasis on the interaction between legislative requirements, 

the official liquidator's duties, and court precedents. It highlights systemic issues and suggests 

fixes, like improving the effectiveness of the liquidation process, reducing the complexity of 

NCLT procedures, and elucidating jurisdictional overlaps. The framework can guarantee a fair, 

effective, and transparent corporate dissolution resolution process by tackling these problems. 

 

 

 

                                                             
1 §275 of Companies Act, 2013 



 

  

Introduction 

The corporate form, a cornerstone of modern trade, provides a framework for business 

operations, innovation, and economic progress. However, some companies encounter problems 

that prevent them from continuing to operate, such as inadequate management, financial 

challenges, or other problems. The winding up legal procedure is essential in these 

circumstances to guarantee a seamless business dissolution that preserves the integrity of the 

corporate legal structure while safeguarding the rights of stakeholders, creditors, and 

employees. Through a statutory procedure known as winding up, a business can cease to exist 

as a legal entity. It comprises settling the business's obligations, liquidating its assets, and 

distributing any remaining funds to its members. Winding up encompasses a broader range of 

circumstances than insolvency, which primarily deals with the inability to pay debts. The 

company is not liable to be wound up in respect of debts that are disputed.2 These circumstances 

include shareholder-initiated closures, court-mandated dissolutions caused by misconduct or 

legal violations, and circumstances where the business's operations are deemed detrimental to 

the public interest or its stakeholders.  

 

The Companies Act, 2013, which governs corporate operations in India, significantly alters the 

winding up structure compared to its predecessor, the Companies Act, of 1956. Since the 

National Company Law Tribunal (NCLT) was created as the authority that decides business 

disputes, the process has been accelerated. In addition, the official liquidator, who is assigned 

to oversee the liquidation, is essential in ensuring compliance with legal requirements and 

protecting stakeholders' interests.  

 

This article examines the intricacies of the winding-up process under the Companies Act of 

2013 by looking at both voluntary winding up and winding up by the Tribunal. It examines the 

steps taken to combat tyranny and poor management, the vital function of the official liquidator, 

and the ways in which the Companies Act and the 2016 Insolvency and Bankruptcy Code (IBC) 

interact. Through an analysis of statutory requirements, court interpretations, and practical 

challenges, this study aims to provide a comprehensive understanding of winding up in the 

Indian corporate legal environment. 

 

 

                                                             
2 Rahul Kulshreshtha V Triveni Media Ltd (2024) 244 Comp Cas 442 



 

  

Legal Framework for Winding Up Under the Companies Act, 2013 

The Enterprises Act of 2013, which creates a thorough legal framework for winding up 

enterprises, replaced the Companies Act of 1956. It aims to safeguard the interests of 

shareholders, creditors, and other interested parties while guaranteeing an equitable, open, and 

efficient corporate dissolution process. Sections 270 through 365 of Chapter XX include the 

majority of the winding-up provisions. When interpreted in conjunction with the Central 

Government's instructions and court decisions, these clauses govern the procedures and legal 

conditions for winding up. “A winding up order is not a normal alternative in the case of a 

company to the ordinary procedure for the realization of the debts due to it.”3 

 

Modes of Winding Up4 

Voluntary winding up and winding up by the Tribunal are the two primary winding up 

procedures approved by the Act. The former is initiated via a legal process when the business 

fails to meet its financial or legal obligations, whilst the latter is carried out by the company's 

members or creditors when it chooses to cease operations.  

 

1. Winding Up by the Tribunal (Compulsory Winding Up): 

Tribunal Winding Up (Compulsory Winding Up): Section 2715 describes the circumstances 

in which a business may be wound up by the Tribunal. These include:  

• When a company is unable to meet its financial obligations to creditors, it is said to be 

insolvent.  

• Special resolution by the firm: In the event that the shareholders of the company decide 

to close it down.  

• violates India's integrity or sovereignty: If the company's activities jeopardize the 

nation's interests.  

• Business practices that are fraudulent or illegal: When a firm behaves contrary to the 

public interest.  

• Five years of continuously failing to file annual returns or financial statements are 

known as financial return non-filing. 

• A petition submitted by qualified parties, such as creditors, shareholders, or regulators, 

                                                             
3 Re General Company for Promotion of Land Credit [(1870) LR 5 ChD 380] 
4 Concept and Modes - Winding Up, Company Law - Company Law - B Com PDF Download 
5 Indian Code 

https://edurev.in/t/115648/Concept--Modes-Winding-Up--Company-Law


 

  

starts the procedure. The Tribunal designates an official liquidator who takes charge of 

the business's assets and operations after issuing winding up orders.6 

 

2. Voluntary Winding Up: 

When a solvent business passes a special resolution at its general meeting to cease 

operations, the process of voluntary winding up is started. This option is governed by 

Section 59 in conjunction with the 2016 Insolvency and Bankruptcy Code. A 

liquidator's appointment, the directors' declaration of solvency, and the payment of 

debts and liabilities are important phases. Since there is no judicial involvement unless 

there are disagreements, the procedure is quicker and easier than mandatory winding 

up. 

 

In Rahul Kulshreshtha v. Triveni Media Ltd7, the High Court of Delhi pointed out that 

proceedings to wind up under section 433(e) of the Act, can only happen for debts that the 

company agrees it owes. The company is not liable to be wound up in respect of debts that are 

disputed. 

 

Role of the National Company Law Tribunal (NCLT)8 

The NCLT is the adjudicatory body for winding-up matters, having been constituted under the 

Companies Act of 2013. It has the only authority to approve or disapprove restructuring plans, 

oversee the liquidation process, and rule on requests for mandatory winding up. The NCLT's 

participation guarantees judicial supervision and safeguards the rights of all involved 

throughout the procedure. 

 

Interplay with the Insolvency and Bankruptcy Code (IBC), 2016 

The winding-up procedure under the Companies Act of 2013 has been greatly altered by the 

implementation of the IBC. The IBC regulates the voluntary winding up of solvent businesses 

even though its primary focus is on the resolution of insolvency and the liquidation of 

financially troubled organizations. Courts and regulators must carefully interpret this dual 

framework since it has caused jurisdictional overlaps and uncertainty. 

 

                                                             
6 Palmer’s Company Precedents, Part II, 1960 Edn., at p. 25 
7 2023 SCC OnLine Del 8601 
8 National Company Law Tribunal 

https://efiling.nclt.gov.in/mainPage.drt


 

  

Role of the Official Liquidator 

An officer designated by the Central Government or the Tribunal to oversee the company's 

assets and operations during winding up is known as the official liquidator. Among their duties 

include guarding the business's assets, resolving disputes, allocating the excess, and providing 

the Tribunal with regular updates. In addition to acting in the stakeholders' best interests, the 

liquidator makes ensuring that all legal obligations are met. 

 

According to the Companies Act of 2013, the official liquidator is a key player in the winding-

up procedure. The official liquidator, who is appointed by the Tribunal or the Central 

Government in accordance with Section 275, is in charge of overseeing the liquidation 

procedure, making sure that all legal requirements are met, and defending the interests of all 

parties involved, including creditors, shareholders, and employees. To enable an orderly 

separation of the corporation, the position requires a high degree of transparency, impartiality, 

and conformity to regulatory mandates. 

 

Functions and Responsibilities 

1. Taking Custody of Assets: The official liquidator assumes possession of the business's 

assets, books, and records upon appointment. To stop abuse or theft, this involves 

locating and safeguarding both moveable and immovable assets. 

2. Liability Settlement: Examining the company's debts and obligations, assessing the 

priority of claims, and resolving them with the money raised from asset sales are all 

vital tasks for the liquidator. This entails making certain that employees, secured 

creditors, and other statutory obligations are paid in compliance with the law. 

3. Asset Liquidation: Through open channels like private sales or public auctions, the 

official liquidator oversees the company's asset sales. To produce enough money to 

cover the company's obligations, this procedure is essential. 

4. Court Representation: In court cases involving disagreements over asset ownership, 

creditor claims, or fraudulent operations, the liquidator acts as the company's 

representative. In order to settle complicated matters, they could also ask the Tribunal 

for guidance. 

5. Distribution of Surplus: The official liquidator makes sure that any money left over 

after liabilities are paid out is divided among the shareholders according to their 

ownership stake. 



 

  

6. Reporting to the Tribunal: The Tribunal shall receive regular reports outlining the 

winding-up process's developments, including the state of asset liquidation, liabilities 

resolved, and difficulties faced. 

 

Powers of the Official Liquidator9 

To properly carry out their responsibilities, the official liquidator has a number of powers. 

Investigating the business's financial matters in order to find any concealed assets or fraudulent 

activity is one of them. Obtaining funds owed to the business from creditors or associated 

parties. Bringing legal action or defending it on the company's behalf. Requesting information 

from officers, directors, or staff members that is pertinent to the winding-up procedure. 

 

Significance 

By acting as a liaison between the stakeholders and the now-defunct firm, the official liquidator 

makes sure that the winding-up procedure complies with legal requirements and safeguards the 

interests of all parties. The liquidator makes sure that the dissolution is completed in a fair, 

transparent, and orderly way by overseeing the company's assets, settling conflicts, and 

reporting to the Tribunal. 

 

Challenges Faced by the Official Liquidator 

The official liquidator plays a crucial role in the winding-up procedure, although these officers 

frequently encounter major obstacles. It is challenging for liquidators to carry out their 

responsibilities efficiently due to a lack of personnel, insufficient funding, and non-cooperation 

by corporate officers or directors. The liquidation process is made more difficult by difficulties 

with asset identification, appraisal, and recovery.  

 

The intricacy of asset appraisal and disposal 

Although it might be challenging, valuing and disposing assets is an essential part of the 

winding-up process. It can be difficult to accurately value intangible assets like intellectual 

property. Furthermore, market conditions and ownership conflicts can cause delays in the sale 

of assets, which reduces returns for stakeholders and creditors.  

 

                                                             
9 LIQUIDATOR: Powers and Functions under IBC - Insolvency Professionals 

https://insolvencyandbankruptcy.in/article/powers-and-functions-under-ibc/


 

  

Issues with Priorities and Creditor Conflicts 

Disputes amongst creditors over their claims and payment priority are common during the 

winding-up process. Employees, unsecured creditors, and secured creditors sometimes vie for 

little funds, which causes court disputes that slow down the process. The distribution of 

proceeds is made even more difficult by the lack of a clear process for effectively resolving 

such disagreements.  

 

Management's Non-Cooperation and Fraudulent Activities 

In some cases, directors or officers of the company engage in fraudulent practices, such as 

concealing assets, fabricating financial records, or diverting funds. Such activities not only 

harm creditors but also undermine the transparency and efficiency of the winding-up process. 

Non-cooperation from the company’s management further impedes the liquidator’s ability to 

carry out their duties effectively.  

 

High Costs Involved in Winding Up 

Legal fees, administrative charges, and the price of liquidating assets can make the winding-

up process financially taxing. These expenses are raised by protracted litigation and disputes, 

which sometimes result in little return for shareholders and creditors.  

 

Oppression and Mismanagement10 

In order to safeguard minority shareholders and other stakeholders from discriminatory acts 

and guarantee that the company's operations are carried out in a fair and just manner, Sections 

241 and 242 of the Companies Act, 2013 contain measures addressing oppression and 

mismanagement. When a business's operations are carried out in a way that is oppressive to 

their interests or harmful to the general public or the company itself, these laws give its 

members a recourse. The word operation is to be interpreted by the courts based on facts and 

circumstances. Such acts must be burdensome and operate harshly.11 

 

Any employee of a business, or in some situations, the Central Government, may request relief 

from the National Company Law Tribunal (NCLT)12if the business is being run in the following 

                                                             
10 www.icsi.edu 
11 Chatterjee Perochem (India) Pvt Ltd v Haldia Perchemicals Ltd. And Others (2011) 10 SCC 466 
12 §241 of Companies Act, 2013 



 

  

ways: 

1. Oppressive to any member: Oppression usually refers to practices that infringe upon 

minority shareholders' rights, such as excluding them from management, embezzling 

their profits, or treating them unfairly while making decisions.  

2. Prejudicial to the public interest: This encompasses actions that undermine the interests 

of society, such as committing crimes or fraud. 

3. Harmful to the company's interests: This type of mismanagement includes careless 

financial choices or money-siphoning that endangers the company's reputation or 

financial stability. 

A petition under Section 241 can be filed by members who possess at least 10% of the issued 

share capital or who account for at least 10% of the overall voting power; if the aforementioned 

criterion is not satisfied, members designated by the Tribunal.  

 

When an applicant satisfies the requisite requirements u/s 397, 398, and 399 then only they 

have the right to apply for winding up with respect to holding 10% shares in the total 

shareholding of the company. It can even be filed individually after obtaining shareholders13; 

consent. When the NCLT receives a complaint of tyranny or poor management, Section 242 

gives them the authority to take corrective measures. If the Tribunal determines that:  

1. The company's operations are being carried out in a way that is oppressive to members 

or detrimental to the interests of the public or business interests, it may make directions.  

Such behavior warrants closing the business, yet doing so would unjustly hurt the 

members.  

2. The NCLT has broad and discretionary authority under Section 242, which enables it 

to: 

• Control how the business's affairs are conducted going forward. 

• Select or dismiss directors. 

• Terminate or alter contracts that the business has with outside parties. 

• Place limitations on share transfers. 

• Direct other members or the business itself to buy the shares of resentful 

members. 

• Make provisions for the recovery of excessive profits earned by executives or 

                                                             
13 Bhagwati Developers Pvt. Ltd. v Peerless General Finance Investment Company Ltd. &amp; others (2013) 5 

SCC 455 



 

  

directors. 

• Issue any additional directives it determines are required to stop discriminatory 

or repressive actions. 

 

Key Elements of Oppression and Mismanagement 

1. Oppression: Activities that are severe, onerous, or unfair to minority shareholders are 

included in the broad definition of oppression. Typical instances include profit 

diversion, changing the company's articles of association without the required approval, 

and excluding minority shareholders from management choices. 

2. Mismanagement: Mismanagement is when business issues are not managed well 

enough to serve the interests of the company. Financial irregularities, noncompliance 

with legal requirements, and careless decision-making that results in losses are a few 

examples. 

 

Role of the Tribunal 

When it comes to handling allegations of mismanagement and oppression, the NCLT is 

essential. It maintains equilibrium between safeguarding minority owners and enabling 

majority shareholders to efficiently manage the business. The Tribunal has the authority to 

provide remedies to stop discriminatory conduct without unduly interfering with the business 

activities of the enterprise. 

 

These clauses are essential for encouraging corporate responsibility and preserving investor 

trust. They ensure that businesses function in a way that benefits all stakeholders while serving 

as a protection against the misuse of majority power. The framework prevents unfair treatment 

of minority shareholders and reinforces corporate governance norms by giving resentful parties 

legal recourse. 

 

Challenges in the Winding-Up Process14 

The winding-up process in India has a number of procedural and practical obstacles, even with 

the well-organized legal framework offered by the Companies Act of 2013 and additional 

provisions under the Insolvency and Bankruptcy Code (IBC), 2016. These difficulties, which 

result from stakeholder disputes, procedural intricacies, and systemic inefficiencies, can greatly 

                                                             
14 Kinds, Consequences And Reasons To Wind Up A Company 

https://www.legalserviceindia.com/legal/article-15755-kinds-consequences-and-reasons-to-wind-up-a-company.html


 

  

impede and complicate business closing. 

1. Backlogs and Procedural Delays 

Due to procedural bottlenecks, the winding-up procedure is sometimes hampered by 

lengthy timetables, particularly when it is started through the Tribunal. Due to its 

overwhelming caseload, the National Company Law Tribunal (NCLT), which is 

appointed as the adjudicatory body, experiences considerable delays in hearings and 

case resolution. Additionally, appeals of Tribunal rulings to higher courts lengthen the 

liquidation process and raise investor costs by exacerbating delays. 

2. Jurisdictions that overlap with the IBC15 

The winding-up provisions of the Companies Act of 2013 and the IBC's insolvency 

resolution system now overlap as a result of the IBC's adoption. Due to this dual 

structure, stakeholders are frequently unsure of whether to proceed under the 

Companies Act or the IBC, which has resulted in jurisdictional issues. For example, the 

time-bound nature of the IBC's insolvency resolution process may lead creditors to 

choose it over the Companies Act's winding-up mechanism.  

 

Recommendations and Reforms: A Comparative Analysis of the 

Companies Act, 1956 

The Companies Act, 2013 addressed a number of shortcomings in the Companies Act, of 1956 

and significantly changed the structure guiding India's winding-up procedure. Nevertheless, 

issues still exist, calling for additional reforms to guarantee a more seamless, effective, and 

open procedure. This section compares the progress made over the previous legal framework 

and examines important reform ideas.  

1. Enhancing the Tribunal's Function  

In contrast to the Companies Act of 195616, when winding-up applications were decided 

by High Courts, the National Company Law Tribunal (NCLT) was established by the 

Companies Act of 2013. Although the goal of this change was to give corporate matters 

a specialized venue, procedural delays brought on by the Tribunal's workload are still 

an issue. To manage the increasing caseload, it is advised that more NCLT benches be 

added and that additional members be appointed. Resolution can be accelerated by 

setting up special benches for winding-up matters. Delays can also be minimized by 

                                                             
15 Insolvency and Bankruptcy Board of India 
16 CHAPTER3.pdf 

https://ibbi.gov.in/legal-framework/act
https://www.mca.gov.in/Ministry/annual_reports/annualreport2005/CHAPTER3.pdf


 

  

instituting time-bound procedures, akin to those found in the Insolvency and 

Bankruptcy Code (IBC).  

Comparatively, the 1956 Act's dependence on overworked High Courts resulted in 

considerable delays. Although the 2013 Act's specialized NCLT is a positive 

development, procedural inefficiencies still need to be fixed.   

2. Improving the Official Liquidator's Capabilities  

The Companies Act of 2013 brought about a dramatic change in the position of the 

official liquidator. However, their effectiveness is hampered by issues with limited 

resources, a lack of experience, and a lack of cooperation from stakeholders.  

It is suggested that an independent, well-funded organization be established to provide 

liquidators with the necessary personnel, education, and technology. To guarantee 

accountability and transparency, liquidators should have clear guidelines and strong 

monitoring systems in place.  

In contrast: There were no mechanisms in the Companies Act of 1956 for liquidators 

to receive specialized training or assistance, which frequently resulted in inefficiencies. 

Although the 2013 Act offers a better organized framework, it still need improvement 

to handle real-world issues. 

3. Providing clarification The jurisdictional Intersections with the IBC  

Particularly in cases of insolvency, the winding-up rules under the Companies Act of 

2013 have overlapped with the IBC of 2016. This two-pronged structure has caused 

misunderstandings and disputes conflicts, with stakeholders often unclear about the 

appropriate legal avenue. 

Suggestion: To clearly define the parameters of the Companies Act and the IBC, clear 

recommendations must to be published. For example, the Companies Act may 

concentrate on voluntarily winding up or circumstances unrelated to insolvency, but the 

IBC may only handle cases involving insolvency.  

In contrast: All facets of winding up were covered by the Companies Act of 1956, which 

frequently led to lack of specialization and lengthy procedures. Specialized mechanisms 

were developed by the 2013 Act and the IBC, but harmonization is necessary to prevent 

duplication. 

4. Simplifying the Process of Voluntary Winding-Up  

The Companies Act, 2013 read with the IBC, has a more efficient voluntary winding-

up process than the 1956 Act, which had many procedural obstacles. To promote 

compliance, several areas still need to be made simpler. Simplify documentation 



 

  

requirements, cut down on unnecessary steps, and provide an online application and 

report filing gateway. Efficiency can be further increased by establishing a 

predetermined schedule for liquidator actions and creditor approvals.  

Comparatively, voluntary winding up under the 1956 Act necessitated significant court 

involvement, which caused delays. Although the 2013 Act streamlines the procedure, 

technological advancements can make it even more accessible.  

5. Dealing with Non-Cooperation and Fraud  

Fraudulent activities, such hiding assets or fabricating documents, continue to be a 

major problem during winding up. Compared to the 1956 Act, the Companies Act of 

2013 imposes harsher penalties for fraudulent activities; yet, implementation of the Act 

is still uneven.  

A specialized task force should be established to look into fraudulent activities in winding-up 

cases. To guarantee prompt action against criminals, improve communication between the 

Serious Fraud Investigation Office (SFIO), forensic auditors, and the official liquidator.  

Comparatively speaking, the 1956 Act did not have strict measures to deal with fraud during 

liquidation. Although enforcement measures have been improved by the 2013 Act, their 

implementation requires more consistency and rigor.  

 

Judicial Interpretation 

Indian courts have played a crucial role in interpreting the provisions of oppression and 

mismanagement. 

• In Shanti Prasad Jain v. Kalinga Tubes Ltd.17, The Supreme Court made it clear that 

oppression cannot be isolated incidents but must be ongoing. Additionally, the behavior 

must be onerous and cause the harmed party to suffer obvious harm. 

• In Rajahmundry Electric Supply Corporation v. Nageshwara Rao18, In order to apply 

the remedy for oppression, the court stressed that it was necessary to demonstrate a lack 

of probity in the company's operations. 

• The court noted in Dale & Carrington Investment Co. v. P.K. Prathapan19 that poor 

management, including issuing shares fraudulently to dilute minority ownership, could 

warrant redress under these rules.  

 

                                                             
17 AIR 1965 SC 1535 
18 1955 SCR (2)1066 
19 2005 (1) SCC 212 



 

  

Conclusion 

Compared to its predecessor, the Companies Act of 1956, the winding-up procedure under the 

Companies Act of 2013 has undergone significant change, bringing with it more organized and 

transparent procedures for the dissolution of businesses. In addition to offering a more effective 

structure for liquidation through the National Company Law Tribunal (NCLT) and official 

liquidators, the reforms seek to address the issues that stakeholders face, including inefficient 

asset handling, procedural delays, and disputes among creditors. These modifications show the 

trend toward a more business-friendly atmosphere that prioritizes prompt and systematic 

winding-up processes. There are still a number of issues in spite of the legislative progress. 

Regarding the proper course of action for insolvency or liquidation, there are overlaps and 

misunderstandings due to the dual framework established by the Companies Act and the 

Insolvency and Bankruptcy Code (IBC). The winding-up procedure is also still hampered by 

jurisdictional disputes, procedural inefficiencies, and the protracted nature of court cases. 

Furthermore, the official liquidator's job is frequently underfunded, which causes delays in the 

settlement of creditors and the realization of assets. This study has suggested several 

modifications to further improve the winding-up process's efficiency. These include expanding 

NCLT's capacity, expediting the voluntary winding-up process, enhancing official liquidators' 

access to resources, elucidating the jurisdictional overlap with the IBC, and utilizing 

technology to increase accountability and transparency. Furthermore, addressing fraudulent 

activities and increasing stakeholder awareness are crucial for preventing undue delays and 

protecting the interests of creditors and shareholders. The ultimate objective of winding up a 

business should be to provide an equitable and effective procedure that protects the interests of 

all stakeholders while reducing the financial impact of corporate collapse. The winding-up 

procedure under the Companies Act, 2013 can offer a more fair, prompt, and transparent 

method of resolving corporate distress and dissolving companies, as well as improving the 

nation's overall business environment, given the ongoing development of corporate law in India 

and the successful execution of these reforms.  

 

 

 

 

 

 


