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Abstract 

A transfer of interest, whether partial or complete, between living things is said to be a transfer 

of property. In the event of a lease in the lessee's favor. According to Section 105 of the Transfer 

of Property Act 1882, a lease is also a property transfer. According to Section 111 of the 

Transfer of Property Act of 1882, the determination of the lease may also be referred to as the 

termination of the lease. When the lessee continues to possess the property with the lessor's 

permission after the lease has been decided, this situation is known as a tenancy by holding 

over. Holding over creates a new tenancy and, with it, a new lease. This tenancy is dependent 

on the lessor's consent, which is always a factual issue. The Transfer of Property Act, 1882's 

"holding over" principle has many facets, explored in this research paper by looking at the 

relevant legal provisions, the rights and obligations of the parties involved, and the effects of 

holding over on a lease or tenancy agreement. It seeks to analyze the complexities surrounding 

the "holding over" principle and its implications in the absence of lease agreements using case 

law examples and judicial interpretations. It also looks at the legal differences between the 

concept of holding over and that of ‘tenancy in sufferance’ despite its prima facie similarities. 

The court's determination as to what will and won't count as consent in several cases will also 

be analyzed.  

 

Hypothesis 

By preventing the tenant from acquiring hostile title over the property while also protecting 

him from being called a trespasser, the holding over principle protects the owners' right to 

immovable property. Whether a lessor has consented to the lessee for continuing the possession 

even after determining the lease is a question of fact. It will be assumed that the lessor has 

given his or her consent if the lessor or the lessor's legal representative accepts the rent from 

the lessee holding over or consents to him in any other way. 

 



  

  

Research questions 

1. What are the key provisions within the Transfer of Property Act 1882 specifically 

addressing holding over and its various implications? 

2. How does holding over affect the duration and termination of a lease or tenancy 

agreement, and how does it change in the presence of non-assent of lessor? 

3. Does the “Holding Over” doctrine stand revoked on issuing notice under section 111(h) 

of the act under any ‘Notice Given to Quit’? 

4. What is the difference between renewal and extension, and how does it affect a holding-

over clause in a contract? 

5. Is there any nexus between the principle of holding over and adverse possession?  

 

Scope 

The study focuses on the Transfer of Property Act, 1882's provisions dealing with the idea of 

holding over, specifically Section 116, which deals with the rights and obligations of parties in 

such cases. The term "lease" is defined in Section 105 of Chapter V of the Transfer of Property 

Act, 1882, as the transfer of the right to use an immovable property for a specific period or in 

perpetuity in exchange for payment or promise of a price by the transferee, who accepts the 

transfer on such terms. The determination of the lease, as outlined in clauses (a) through (h) in 

Section 111, is the section's topic. It also examines Sections 106 and 111, which deal with the 

duration of leases in the absence of a contract or local usage and the determination of lease by 

efflux of time, respectively, and how these provisions relate to the concept of holding over.  It 

also looks at how the idea of holding over differs from that of tenancy by sufferance and 

distinctions in terms of lease renewal and extension concerning the holding over principle. 

 

Methodology 

The researcher uses the doctrinal research methodology to analyze the abovementioned concept 

of the holding over principle. Secondary sources such as journals, books, case laws, and articles 

have been referred to. 

 

 

 

 

 



  

  

Introduction 

The Leases of Immovable Property are covered in Chapter V of the Transfer of Property Act 

of 1882. The term "lease" is defined in Section 105 of Chapter V of the Transfer of Property 

Act, 1882, as the transfer of the right to use an immovable property for a specific period or in 

perpetuity in exchange for payment or promise of a price by the transferee, who accepts the 

transfer on such terms. The determination of the lease, as outlined in clauses (a) through (h) in 

Section 111, is the section's topic. According to Section 116 of the Transfer of Property Act, 

1882, a lease is said to be renewed from year to year or month to month depending on the 

purpose for which the property was leased if the lessee continues to have the property after the 

lease has come to an end and the lessor or his legal heirs accept the rent from the lessee or 

under lessee or otherwise consent to his possession. Tenants can be classified as tenant-at-

sufferance or tenant-by-holding-over if they continue to possess the property after the lease has 

been determined. 

 

Tenancy at sufferance and Tenancy by holding over 

A lessee has no right to possess the property after the lease has been determined; if he does, 

then his possession is illegal, or living without a request. Tenant at Sufferance is the name 

given to such a tenant. The tenant does not turn into a trespasser after the determination of 

tenancy until a decree of eviction is passed against him. Anytime the lessee occupies the 

property without permission, the lessor or their legal representative may bring legal action 

against them. They may also claim any damages or earnings made from the property while it 

was being used illegally. Mesne profit is the profit generated by a piece of property that belongs 

to someone else but to whom it is not legally theirs. We can therefore conclude that a tenancy-

at-sufferance only occurs by implication of law when a person in lawful possession continues 

it without the owner's consent even after his legal right has expired. 

 

Tenant-by-holding-over is the legal term for when a lessee, with the lessor's approval, continues 

to own the property after the lease's termination. The mere continuation of the lessee's 

possession of the property does not result in a tenancy by holding over; instead, either express 

or implied consent from the lessor or the lessor's legal representatives is required. If a lessor 

accepts the rent, it can be assumed that he has given the lessee permission to keep using the 

property; however, this acceptance should be accompanied by a proposal to extend the lease. 

A lessee holding over is in a better position than a tenant at sufferance in light of Section 116 



  

  

of the Transfer of Property Act. A new tenancy will be established if the landlord agrees to 

continue possession following the tenancy determination. It assumes that on one side, there 

should be an offer to sign a new lease, which would be demonstrated by the lessee or sublessee 

continuing to own the property after his term had ended, and that on the other, the landlord 

must express their explicit consent to the continuation of possession by accepting rent or 

another means. 

 

The difference between the two principles appears minor and negligible at first glance, but as 

we examine the nuances of the law, it seems significant. However, the Supreme Court clearly 

distinguished between the "Holding Over" doctrine and "Tenancy at Sufferance" in the case of 

RV Bhupal Prasad v. State of AP. In the former, the lessee's possession is legitimate even after 

the lease has ended because he has the owner's consent, whereas, in the latter, the lessee's 

possession is illegal. After all, it is prohibited by the lease terms.  

 

Points of difference: 

Basis of difference Tenant at Sufferance Tenant by Holding Over 

Possession and assent of the 

lessor or his legal 

representatives.  

Remains in possession 

without the assent of the lessor 

or his legal representatives. 

Remains in possession with 

the assent of the lessor or his 

legal representatives. 

Privity of state between the 

lessor and the lessee.  

No Yes 

Transfer of interest No Yes 

Serving a notice  No Yes 

 
The lessor's approval becomes crucial for a new tenancy by holding over. The lessee turns into 

a tenant at sufferance without permission from the lessor for the lessee or anyone acting on 

their behalf to continue to possess the property. 

 

The Doctrine of Holding Over in the TPA Act, 1882 

The holding principle applies to the property only after the lease is determined. The 

determination of the lease as described in clauses (a) through (h) is addressed in section 111 of 



  

  

the Transfer of Property Act. After the lease is determined, the lessor must reclaim possession 

of the property. Determination of the lease can be defined as the end of the legal relationship 

between the lessor and the lessee. 

 

The effects of holding over are outlined in Section 116 of the Transfer of Property Act 1882. 

It specifies that the lease will be renewed if the lessor permits the lessee to possess the property. 

However, if he objected to the lessee's retaining possession of the property, a trespass lawsuit 

could be brought against the lessee.  

 

The following two conditions must be met for Section 116 of the Act to apply: 

● The tenant or lessee must possess the property following the determination of the lease. 

● Accepting the rent from the lessee or approving the lessee's holding over the property 

is required of the lessor or his legal representative. 

● There isn’t any agreement to the contrary. 

 

This section only applies when the original lease was for a fixed year to year or month to month, 

not a lifetime lease. 

 

A tenancy by holding over is referred to as a statutory tenancy when it is protected by a statute. 

 In the case of a statutory tenancy, the establishment of a statute provides the tenant with the 

protection of keeping possession even after the tenancy is terminated. Because of this, it is 

known as the "statutory tenancy." Therefore, a statutory tenancy has a unique meaning. It 

consists of the advantages and benefits granted to a tenant by any statute. The difference 

between statutory tenancy and tenancy by holding over is that the former is more specific. In 

the case of a statutory tenancy, the terms of a tenant's rights who keeps possession by holding 

over are set forth in law. The majority of rent control laws expressly or implicitly recognize 

statutory tenancy. Every Rent Control Act recognizes tenants and protects them from eviction 

despite termination of tenancy, unless the eviction is for one of the reasons specified by the 

Act. No eviction order or decree is issued against a tenant unless a similar ground is proven. 

 

In the case of Bhuneshwar Prasad v. United Commercial Bank, the bank maintained possession 

despite the lease term expiring because it was the tenant under a registered deed. The increased 

rent was paid by the bank and accepted by the lessor. The Hon'ble Supreme Court held that it 

is evident that the owner of the premises accepted the rent from the bank when the owner filed 



  

  

a suit for eviction based on the lease's expiration. As a result, there is now a month-to-month 

tenancy, and the bank is protected from being evicted before the lease's predetermined end 

date. 

 

It was decided in the case of Dinesh Chand v. State of Uttrakhand that the grant of official 

housing cannot be regarded as a lease in the employee's favor. An employee cannot request 

accommodations based on the holding-over principle after retirement. The authorities handling 

the case might evict him from the designated house. 

 

Determination of Lease 

Under Section 111: 

a) Efflux of time 

The passage of time cannot be used to determine an unregistered lease deed. No notice to quit 

or eviction lawsuit must be filed when tenancy is determined by efflux of time. Where a clause 

allowing for lease renewal is present, the lessee may request a renewal before being evicted 

from the leased property. When a written lease called for two months' notice to end the tenancy 

but the tenancy ended due to the passage of time, it was decided that the tenant had turned into 

a month-to-month tenant holding over the property. Therefore, it was decided that 15 days' 

notice was enough to end the tenancy. 

 

h) on the expiration of a notice to determine the lease, or to quit, or of intention to quit, the 

property leased, duly given by one party to the other” 

 

According to Section 113 of the Act, any "Notice Given to Quit" issued pursuant to Section 

11(h) may be revoked with the express or implied consent of the person to whom it was given.  

The Supreme Court ruled in Sarup Singh Gupta v. Jagdish Singh that the notice issued under 

Section 111(h) would not be revoked absent an act demonstrating an intention to uphold the 

lease as required by Section 113. Rent payment is one factor, but it cannot be the only factor, 

and the case must be decided in light of all the relevant facts and circumstances. 

 

Consent of the Lessor 

Since the lessor's consent is factual, the courts occasionally have clarified what will and won't 

be considered consent. 



  

  

The original intended purpose of use of property 

In the case of N.K. Rajendra Mohan v. Thrivamadi Rubber Co. Ltd., where the lease was 

renewed annually subject to the lessee's continued possession after the lease's expiration, the 

Supreme Court determined that this renewal was necessary for the original purpose for which 

the land was leased. Unless both parties agree, no unilateral change or modification of the 

definition is allowed. The Supreme Court ruled in the current case that just because a plantation 

was later grown on leasehold by the lessee, who had the discretion to do so under the original 

lease, does not mean that the plantation's original purpose can now be included in a renewed 

lease when it was not intended to be. Therefore, it can be concluded from this instance that a 

lease can only be renewed for the purpose specified in the original lease. 

 

Judicial misconduct 

In the case of C. Albert Morris v. K. Chandrasekaran, the appellant argued before the Supreme 

Court that the landlord's actions, who had filed a lawsuit for eviction but did not proceed with 

it, should be interpreted as the landlord's consent. The Supreme Court rejected the argument 

and determined that since the lawsuit was withdrawn so that a new case could be filed on the 

exact cause of action, the behavior will not amount to assent. 

 

Changes in Rent  

In the case of Badrilal v. Municipal Corpn. of Indore, the plaintiff used to pay the old rent, 

which the Municipal Commissioner accepted, despite the Municipal Corporation raising the 

rent. The Supreme Court aided in establishing that the lessee is not a tenant holding over simply 

because the Commissioner accepted the rent. Consequently, a notice under section 106 of the 

Transfer of Property Act 1882 was not required in this case. 

 

Compromise 

In the Ramratan Pannalal Jaiswal v. Rohit Raghunathdas Udasi, the question was whether the 

court's recording of a compromise created a new tenancy in the sub-tenants favor. According 

to the court, section 116 does not always make a new tenancy agreement. The entire purpose 

of section 116 is that a landlord has the right to file a lawsuit for eviction and obtain a decree 

for possession; as a result, his acceptance of rent after the lease's expiration is an unmistakable 

indication that he wishes to permit the tenant to keep possession. A compromise between the 

tenant and landlord cannot have resulted in a new contract between the subtenant and the 

landlord. 



  

  

Evidence of acceptance of rent 

In Padmanabh Pillai v. Sankaran Vishwambharam, the court determined that this section does 

not create a new tenancy if the lessor receives rent from the lessee and is covered by the Rent 

Acts. The lessor's simple acceptance would not constitute consent to the new tenancy. The 

lessor needs independent confirmation of consent. 

 

In the landmark case of Shanti Prasad Devi v. Shankar Mahto, a renewal clause in the contract 

that specified a specific time frame and method of renewal constituted "an agreement to the 

contrary" as defined by section 116 of the Transfer of Property Act, 1882, prior to the lease's 

determination. The lesser, however, agreed to accept the rent offered for the time the lessee 

remained on the leased property. It was held that the mere acceptance of rent after the lease's 

initial term has expired while the lessee continues to occupy the leased premises cannot be 

interpreted as "assent" to the lease's continuation even after its initial term has expired. 

 

The defendant kept possession in Tara Properties Pvt Ltd v. Shalimar Paints Ltd, and the 

plaintiff paid rent. The court determined that these two factors could support the lease being 

extended and that doing so would have that effect. However, there was no evidence of a mutual 

agreement or the acceptance of the rent. The court determined that the tenant's payment to the 

ITO on the landlord's behalf did not constitute the landlord's acceptance of rent. 

The Federal Court had the opportunity to consider the issue of the nature of the tenancy in Kai 

Khushroo Bezonjee Capadia v. Bai Jerbai Hirjibhoy Warden and Anr. Even though many of 

the terms of the previous lease may be impliedly continued in the new one, it was decided that 

the tenancy created by the "holding over" of a lessee or under-lessee is a new tenancy in law 

and that a bilateral act is required to create a new tenancy. It was further ruled that the landlord's 

consent, which is based on the acceptance of rent, must explicitly acknowledge the tenant's 

tenancy claim and acceptance of the rent in its entirety.  

 

Rights and Obligations of Parties in Holding Over 

Rights of the lessor 

● Right to Receive Rent: The lessor has the right to receive rent from the holdover tenant 

for the continued possession of the property. 

● Right to Terminate the Lease: The lessor can terminate the renewed lease by providing 

the appropriate notice period specified in Section 106 of the TPA Act. 



  

  

● Right to Seek Eviction: If the holdover tenant fails to comply with the terms of the 

original lease or any conditions agreed upon during the holding-over period, the lessor 

has the right to seek eviction through a legal process. 

 

Rights of the lessee 

● Right to Continue Possession: The holdover tenant can continue occupying the property 

if the lessor accepts rent or otherwise consents to the continued possession. 

● Right to Terminate the Lease: The holdover tenant also has the right to terminate the 

renewed lease by providing the appropriate notice period as specified in Section 106 of 

the TPA Act. 

 

Obligations of the lessor 

● Duty to Provide Notice: If the lessor intends to terminate the renewed lease, they must 

provide the appropriate notice period specified in Section 106 of the TPA Act. 

● Duty to Maintain the Property: The lessor has an obligation to maintain the property in 

a habitable condition and make necessary repairs as specified by law or agreed upon in 

the lease agreement. 

 

Obligations of the lessee 

● Duty to Pay Rent: The holdover tenant has an obligation to continue paying rent for the 

continued possession of the property, as agreed upon in the original lease or any 

subsequent agreement. 

● Duty to Comply with Lease Terms: The holdover tenant must continue to comply with 

the terms and conditions of the original lease, subject to any modifications agreed upon 

during the holding-over period. 

● Duty to Vacate: The holdover tenant must vacate the property after providing the 

appropriate notice period, as specified in Section 106 if they decide to terminate the 

renewed lease. 

 

Principle of holding over and adverse possession 

A person may acquire adverse possession of a property by openly, continuously, and 

exclusively occupying someone else's property for a predetermined period (the statutory 

period), which varies by jurisdiction. There must be hostile possession, meaning it must be 



  

  

done without the owner's knowledge or consent. Adverse possession offers a means by which 

real estate ownership may be attained if specific conditions are met over time. This rule is based 

on the idea that the possessor will be regarded as the property's owner if they have openly and 

continuously used it and the true owner has failed to assert their ownership rights. 

 

While adverse possession concerns acquiring ownership rights through long-term occupation 

and detrimental use of the property, holding over deals with continuing a tenancy beyond the 

lease term. Over the years, it has been noted in the courts that tenants make an effort to assert 

the Adverse Possession of immovable property on the grounds of "Tenancy by Holding Over" 

after the 12 years specified in Article 65 of Schedule I of the Limitation Act, 1963, has passed. 

 

The Apex Court, however, has resolved this issue in the case of Nand Ram v. Jagdish Prasad, 

holding that in either a tenancy at sufferance or tenancy at will, the lessee's title is that of a 

tenant rather than the owner and that failure to pay rent alone does not amount to cancellation 

of the tenancy title. Furthermore, to establish a claim for adverse possession, forfeiture of the 

tenancy before its expiration must be established.  

 

In addition, section 108(q) ensures that the tenant returns the possession to the owner at the end 

of the lease period. If he defaults, he continues to be liable to the owner as a tenant, regardless 

of whether he has a tenancy at will or a tenancy at sufferance. This tenancy status can only be 

waived when he surrenders the title and obtains the hostile title. If the tenant does not give the 

owner back possession, section 116 will inevitably apply. As a result, the title of adverse 

possession cannot be asserted until the tenant returns the property to the owner, and his illegal 

continued occupancy cannot cause the owner's title to become deficient. 

 

Conclusion 

Although the doctrine has many facets and appears to be somewhat challenging to apply in the 

context of other lease provisions, it still has advantages because it safeguards the interests of 

both the owner and the tenant. By preventing the tenant from acquiring hostile title over the 

property and protecting him from being called a trespasser, it protects the owners' right to 

immovable property. The goal of the principle is to regulate, in the absence of a conflicting 

contract, the relationship between the tenant and the owner regarding the lease of immovable 

property. Thus, it mandates the application of section 106 of the act in order to ensure that there 



  

  

is still goodwill even after the lease expires. The rule is appropriate for governing lease 

situations in which the tenant refuses to leave the apartment and attempts to assert ownership 

over the property. In doing so, it has helped to lessen the burden on the judiciary because, in 

the absence of such provisions, the judges would have been inundated with requests from 

owners seeking to regain possession of their property. 
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