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DIVERSE APPROACHES TO EVIDENCE IN
ARBITRATION

AUTHORED BY - MISS. PRAGYA ANAND

Postgraduate [LLM] in Comparative & International Dispute Resolution from

Queen Mary University of London.

In the realm of international arbitration, the interplay of regulatory frameworks and cultural
nuances significantly shapes the processes of document production, expert witnesses’
testimony, and factual witness contributions. As global commerce expands and cross-border
disputes become increasingly common, understanding these dynamics is essential for
practitioners and parties involved in arbitration. This comprehensive overview critically
discusses the various regulatory and cultural approaches that influence the key aspects of

arbitration proceedings.

Document Production is a critical phase in arbitration, where parties are required to disclose
relevant documents to support their claims and defences. Different jurisdictions exhibit varying
regulatory requirements regarding the scope and manner of document production. For instance,
common law systems often emphasize extensive discovery processes, while civil law
jurisdictions may adopt a more restrictive approach. Cultural attitudes towards transparency
and trust also play a critical role; in some cultures, there is a strong expectation of openness,
whereas others may prioritize confidentiality and strategic withholding of information. This
divergence can lead to misunderstandings and disputes over what constitutes appropriate

document production.

Expert Witnesses are integral to arbitration, providing specialized knowledge that aids
arbitrators in understanding complex issues. The approach to expert testimony varies
significantly across cultures and legal systems. In some jurisdictions, experts are seen as neutral
advisors whose primary role is to assist the tribunal impartially. In contrast, other cultures may
view expert witnesses as advocates for their appointing party, which can affect their perceived
credibility. Regulatory frameworks also differ, some jurisdictions impose strict rules on the

qualifications and conduct of expert witnesses, while others allow for greater flexibility.
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Understanding these differences is vital for ensuring that expert testimony is effectively utilized

in arbitration proceedings.

Factual Witnesses contribute first-hand accounts that can be pivotal in establishing the facts
of a case. The treatment of factual witnesses can vary widely based on cultural norms regarding
hierarchy, authority, and communication styles. In some cultures, witnesses may be reluctant
to provide testimony that contradicts a superior or respected figure, potentially skewing the
evidence presented. Regulatory approaches also influence how witness statements are gathered
and presented; for example, some systems may favor written statements over oral testimony,
while others may prioritize direct examination in hearings. The interplay between cultural
expectations and regulatory requirements can create challenges in effectively managing

witness contributions.

The regulatory and cultural approaches to document production, expert witnesses, and factual
witnesses in international arbitration are complex and multifaceted. A nuanced understanding
of these factors is essential for legal practitioners navigating the arbitration landscape. As
globalization continues to shape commercial relationships, recognizing and adapting to these
diverse approaches will enhance the efficacy and fairness of arbitration proceedings. This
article will delve deeper into each aspect, highlighting key differences and offering insights
into best practices for addressing these challenges in International Arbitration contexts.

(A) DOCUMENT PRODUCTION

The taking and presentation of evidence, particularly document production, is a critical aspect

of international arbitration proceedings. However, the approach is to document production can
vary significantly due to the interplay of regulatory frameworks, institutional rules, and cultural

influences.

REGULATORY FRAMEWORKS:

National arbitration laws and institutional rules provide a basic framework for document
production in international arbitration. For example, in UNCITRAL Model Law on
International Commercial Arbitration (Article 24) and the LCIA Arbitration Rules (Article 22)
grant arbitral tribunals broad powers to order the production of documents. However, these

provisions are relatively broad, leaving room for interpretation and application based on the
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specific circumstances of each case.

INSTITUTIONAL RULES:

Arbitral Institutions have developed more detailed rules and guidelines for document
production. The IBA Rules on the Taking of Evidence in International Arbitration (IBA Rules)
have emerged as a widely accepted soft law instrument, providing a comprehensive framework

for document production requests, objections, and the tribunal’s decision-making process

(Articles 3 and 9).

While not binding, the IBA Rules have been widely adopted and referenced in international
arbitrations, as evidenced by cases like Viorel Micula and Others v. Romania (ICSID Case
No. ARB/05/20), where the tribunal relied on the IBA Rules for Document Production.

CULTURAL INFLUENCES:

Cultural differences can significantly impact the approach to document production in
international arbitration. Common-law jurisdictions, such as the United States and England,
generally favour broad document discovery, while civil law jurisdictions, like those in

continental Europe, tend to have a more limited approach to document production.

These cultural differences were highlighted in the case of Methanex Corporation v. United
Sates (UNCITRAL) [2005] 44 ILM 1345, where the tribunal had to reconcile the parties’
differing expectations regarding document production, ultimately adopting a middle ground

approach based on the IBA Rules.

CASE MANAGEMENT CONFERENCES AND PROCEDURAL ORDERS:

To address these various approaches and cultural differences, arbitrary, tribunals, often rely on
case management conferences, and procedural orders to establish the specific document
production procedures for each case. These conferences and orders allow the parties and the
tribunal to tailor the document production process to the specific needs and circumstances of
the dispute, considering the applicable rules, cultural considerations and parties expectations.
For example, in the case of Caratube Internaional Oil Company LLP v. Republic of
Kazakhstan (ICSID Case No. ARB13/13), the tribunal issued a detailed procedural order on
document production, drawing from the IBA rules, and addressing issues, such as the scope of

document request, objections, and the tribunal decision making process.
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(B) EXPERT WITNESSES

The presentation of expert witness evidence is also a crucial aspect of international arbitration

proceedings, and the approach to export witnesses can vary significantly due to the interplay

of regulatory framework, international rules and cultural influences.

REGULATORY FRAMEWORKS:

National arbitration laws and institutional rules provide a basic framework for the appointment
and presentation of expert witnesses in international arbitration. For example, the UNCITRAL
Model Law on International Commercial Arbitration (Article 26) and the LCIA Arbitration
rules (Article 21) grant arbitral tribunals the power to appoint experts and determine the scope

of their mandate.

INSTITUIONAL RULES:

Avrbitral Institutions have developed more detail, the rules and guidelines for the appointment
and presentation of expert witnesses. The IBA rules on the Taking of Evidence in International
Avrbitration, provide a comprehensive framework for the use of expert witnesses, including

their appointment, duties, and the submission of export reports (Articles 5 and 6).

While not binding, the IBA Rules have been widely adopted and referenced in international
arbitrations, as evidenced by cases like Viorel Mircula and others v. Romania (ICSID Case
No. ARB/05/20), where the tribunal relied on the IBA Rules for the presentation expert

evidence.

CULTURAL INFLUENCES:

Cultural differences can significantly impact the approach to export witnesses in international
arbitrations. Common-law jurisdictions, such as the United States and England, generally
favour, party appointed experts, who are expected to advocate for the party’s position. In
contrast, Civil law, jurisdiction like those in continental Europe. Often prefer tribunal appointed

experts, who are expected to provide impartial and objective opinions.

These cultural differences were highlighted in the case of Methanex Corporation v. United
States (UNCITERAL) [2005] 44 ILM 1345, where the tribunal had to reconcile the parties’

differing expectations regarding expert witnesses, ultimately adopting a hybrid approach that
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allowed for both party-appointed and tribunal-appointed experts.

CASE MANAGEMENT CONFERENCES AND PROCEDURAL ORDERS:

To address these varying approaches and cultural differences, arbitral tribunals often rely on
case management conferences and procedural orders to establish the specific procedures for
the appointment on presentation of expert witnesses in each case. These conferences an audit
allow the parties and attributed to tailor the expert witness process to the specific needs and
circumstances of the dispute, considering the other applicable rules, cultural considerations,

and the parties expectations.

For example, in the case of Caratube International Oil Company LLP v. Republic of
Kazakhstan (ICSID Case No. ARB/13/13), the tribunal issued a detailed procedure order on
expert witnesses, addressing issues, such as the qualifications, duties, and the submission of

export reports, drawing from the IBA Rules and the party submissions.

(C) EACTUAL WITNESSES

The presentation of factual witnesses’ evidence is a crucial aspect of international arbitration

proceedings. The IBA Rules on the Taking of Evidence provide a widely accepted set of
guidelines, while institutional rules and legal traditions also shape the treatment of factual

witnesses.

REGULATORY APPROACHES:

The IBA Rules offer a balanced approach to factual witnesses’ evidence, aiming to harmonize
common law and civil law traditions. Article 4 outlines for witness statements, cross-
examination, and the tribunal’s power to question witnesses directly. This framework seeks to

promote efficiency while preserving due process rights.

Institutional rules like those of the ICC, LCIA, and UNCITRAL also address of witness,
evidence, often deferring to the tribunal’s discretion or referring to the IBA Rules. However,
these rules, tend to be less prescriptive, allowing flexibility based on the circumstances of each

case.


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | Feb 2025 ISSN: 2581-8503

CULTURAL INFLUENCES:

Common-law jurisdictions, such as England and United States, traditionally, place greater

emphasis on oral testimony and cross-examination of witness. This approach is exemplified in
cases like Bilta v. Nazir [2015] UKSC 23, where the English Court highlighted the importance

of assessing witness credibility through live testimony.

In contrast, civil law systems like those in France and Germany tend to rely more heavily on
documentary evidence and witness statement, with less emphasis on oral testimony. This is
reflected in the approach taken by the Paris Court of Appeal in Belokon v. Kyrgyz Republic

(UNCITRAL), where the court upheld an award based primarily on written evidence.

BALANCING APPROACH:

Avrbitral tribunals often seek to balance these differing cultural approaches, drawing from the
IBA Rules and institutional guidelines while considering the parties’ expectations and the
specific circumstances of the case. In Voirel Mircula v. Romania, the Tribunal allowed
extensive cross-examination of the witnesses while also relying on written statements,

demonstrating a hybrid-approach.

Ultimately, the taking of factual witness evidence in international arbitration requires a careful,
balancing of efficiency, due process and cultural considerations. The IBA Rules and
institutional frameworks provide useful guidance, but tribunals must exercise discretion to

tailor the approach to the unique needs of each case.

CONCLUSION:

In conclusion, by regulatory framework and institutional rules provide a foundation of

document production, expert witnesses and factual witnesses in international arbitration, the
specific approach often depends on the interplay of these roles with cultural influences and
parties’ expectations. Case management conferences and procedural orders play a crucial role
in tailoring the production of documents, expert witnesses and factual witnesses process to the
specific needs of each case, ensuring fairness, efficiency and respect for the party is due process
rights.
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