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ABSTRACT 

India’s video game rules are a confused mix of property and copyright law. Audiovisual works, 

stories, and program code are protected under copyright law as creative expression. Patent law, 

on the other hand, can protect new technical methods of accomplishing things, such as 

programs or hardware integration. This disagreement raises important considerations 

concerning the extent to which video games should be seen as works of art as opposed to 

technological developments. Indian law has always been friendly to copyright and has placed 

a lot of value on distinctiveness and innovation. However, this strategy is less secure as the 

interaction design and the technical development are getting closer and closer. But patents can 

go so far, for the law does not protect computer programs. Protect new and different technology 

uses. The analysis points to the different positions of the US and EU and advises that India 

should follow a middle path. 

 

KEYWORDS 

VIDEO GAMES, COPYRIGHT, PATENT LAW, INDIA AND COMPARATIVE 

FRAMEWORK 

 

INTRODUCTION 

Video games are a fascinating blend of code and art, and so is the protection of video games 

under Indian intellectual property law. Copyright law protects video games as composite works 

of authorship, protecting their audiovisual aspects, story, characters, and computer code as 

artistic expression. India has a rich legacy of copyright protection in works of a literary and 

artistic nature. The system is based on originality and distinctiveness. Patent law, however, says 

otherwise. It’s about the technology advances that are baked into games, such as new 

algorithms, interactive mechanics, or hardware integration. However, Indian patent law does 

not completely cover computer programs. This creates a legal grey area where new technology 

that is used in video games may not be properly acknowledged. This difference begs the 

question of whether video games are more cultural artifacts or technological creations. What 
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about the Indian law? How do these diverging opinions fit in? 

Internationally, the US and the EU have developed a nuanced approach to creative and 

technical protection, seeking to stimulate innovation while protecting artistic integrity. The 

U.S. has generally favored expanded patentability of software-related inventions, whereas the 

EU has maintained tougher exclusions but has allowed patents for technological applications 

that go beyond mere code. India lies at the cusp of a burgeoning digital gaming industry, and 

it needs to traverse these comparative frameworks to develop its own balanced trajectory. As 

the domain of interface design continues to overlap with technical progress, there is a sense 

that copyright will not be enough. A middle-route approach that acknowledges both artistic and 

technical contributions could offer a more holistic protection regime. Such reform would not 

only protect the rights of developers and designers but would also boost investment, innovation, 

and the worldwide competitiveness of India’s gaming industry, thereby making the code-

creativity dichotomy a major concern of the present-day intellectual property debate. 

 

NATURE OF VIDEO GAMES AS HYBRID WORKS 

Video games are a special case in the world of intellectual property because they are neither 

primarily creative works nor technological breakthroughs. They are hybrid works at their heart, 

combining audiovisual inventiveness and complicated technical code. You witness the 

creativity of video games in the story, characters, art, music, and the worlds the games build 

that you can immerse yourself in. All these things are covered by standard copyright. These are 

the qualities that make games cultural artifacts that may tell stories, emotions, and artistic intent 

much like movies or literature. The technical part is no less important, though. Software code, 

algorithms, and mechanisms of interaction underneath the audiovisual content make it all work 

dynamically, allowing players to interact with the game in real time. This duality makes it 

impossible to classify video games as either “works of art” or “technological products.” Instead, 

they reflect a meeting of creativity and innovation, in which the artistry becomes inseparable 

from the technical procedures that make it happen. This hybrid nature creates a legal quagmire 

in India. While copyright law conveniently covers the expressive elements, patent law finds it 

difficult to accommodate the inventive technical features due to legislative exclusions on 

computer programs per se. The outcome is a fractured regime that acknowledges one aspect of 

the video game’s identity but leaves the other in a legal gray zone. 

When we look at the development of modern gaming, the mixed nature of current gaming 

becomes even more apparent. Increasingly, games are being produced with state-of-the-art 
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technology like artificial intelligence, virtual reality, and smart interaction design, where the 

distinction between creative storytelling and technical innovation is blurry. The gameplay 

change, via adaptive algorithms based on the players’ decisions, is not only an artistic device 

but also a technical invention enhancing interactivity. Similarly, hardware integrations like 

motion sensors or haptic feedback systems move the game experience from the world of 

audiovisual imagination to the realm of technological actualization. This confluence poses a 

difficulty for existing intellectual property rules, which were created to protect artistic creations 

or industrial inventions, but not both at the same time. In India, copyright alone risks 

underestimating the technical ingenuity in games, while the strict restrictions under patent law 

hinder recognizing software-driven advancements. In this regard, comparative countries such 

as the United States and the European Union have attempted to solve this dilemma by granting 

patents for technical uses beyond the code, thus embracing the hybrid character of video 

games. This is the technique that is going to be vital to building a strong, creative, and coding-

centric games sector in India. Classifying video games as hybrid works will not only ensure 

broad protection for developers and artists but will also promote investment, innovation, and 

international competitiveness. This duality of video games thus points towards the requirement 

of a balanced intellectual property framework that is capable of supporting artistic expression 

and technological innovation. 

 

COPYRIGHT PROTECTION UNDER INDIAN LAW 

1. Statutory Basis under the Copyright Act, 1957 

The Copyright Act, 1957,1 is the principal law of creative work in India. It protects works of 

literature, drama, music, art, cinematographic films, and sound recordings. This paradigm 

matters for video games since video games are a hybrid of several categories: computer code 

(literary works), graphics (artistic works), and gameplay as a whole (audiovisual works). 

Section 13 provides that copyright subsists in original works, i.e., protection exists 

automatically upon creation of a work. You don't have to register, although it can be important 

evidence in disputes. The originality threshold is not very high – Indian courts have found that 

even a small amount of inventiveness and ability will suffice. This facilitates protection for 

expressive aspects for developers. But functional parts like algorithms or gameplay mechanics 

are not subject to copyright. The Act, thus, strongly protects creativity but leaves technological 

innovation exposed, illustrating the contradiction between code and creativity. 

                                                             
1 The Copyright Act, 1957, No. 14 of 1957, Acts of Parliament, 1957 (India) 
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2. Scope of Literary Works: Program Code 

Program code in video games is a literary work under Indian law. This means that both source 

code and object code are protected so long as they are original. Developers are given exclusive 

rights to reproduce, change, and distribute their code. This protection is important in that the 

programming allows the audio-visual aspects to work interactively. But copyright doesn’t 

protect the underlying concepts, logic, or methods; it simply protects the manifestation of the 

code. For example, two developers could separately design different code to achieve the same 

gameplay mechanic without infringing. This constraint causes difficulties in protecting 

technical innovation. Developers are able to avoid their code from being directly copied, but 

they cannot stop competitors from designing identical mechanics via independent coding. This 

is reflective of the greater principle of copyright law: preserve creation but don’t monopolise 

ideas. This means the programming produced for video games is safe, but innovative processes 

are still vulnerable. 

 

3. Audiovisual Works and Cinematograph Films 

The heading of cinematographic films also protects audiovisual creations such as video games. 

This includes the moving graphics, sound effects, and music that create the immersive 

gaming experience. The term “cinematograph film” is defined expansively in Article 2(f) of the 

Copyright Act2 as “any work of visual recording with sound." This ensures that the cutscenes, 

background music, and graphic sequences in video games are protected. Developers and 

publishers have the exclusive right to reproduce, distribute, and convey these audiovisual assets 

to the public. Such protection is vital as the audiovisual dimension is often the most valuable 

part of a game, establishing its personality and its appeal. But interactive mechanics or technical 

processes are not part of this group again, providing a gap in protection. So, whereas 

audiovisual works are well protected, the hybrid character of video games means only part of 

their identity is properly recognized under copyright law. 

 

4. Originality and Creativity Standard in India 

Indian copyright law requires works to be original, but the bar isn’t that high. Courts have made 

it clear that patentability does not require novelty but rather a minimal degree of creativity and 

expertise. This standard is beneficial for video game makers, as even small creative acts like 

creating characters, writing dialogue, or creating background music are eligible for protection. 

                                                             
2 The Copyright Act, 1957, No. 14 of 1957, art. 2(f), Acts of Parliament, 1957 (India) 
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In a key decision, “Eastern Book Company v. D.B. Modak”3, it was held that “modicum of 

creativity” is necessary to demonstrate uniqueness, not only effort. This means that in the case of 

video games, expressive aspects like stories or graphics can be preserved easily. However, 

technological discoveries, such as algorithms or game mechanics, cannot be protected as they 

are concepts and not expressions. This difference supports the dichotomy: creativity is praised, 

yet code as innovation is out of the question. The low barrier stimulates innovative innovation 

but also makes it difficult to recognize technical creativity in games. 

 

5. Moral Rights of Authors and Developers 

Authors’ moral rights are provided for under section 57 of the Copyright Act,4 which states that 

authors have the right to claim authorship and the right to protect the integrity of their work. 

This helps game producers prevent illegal changes, distortions, or mutilations that impair their 

artistic vision. For example, changing the story or graphics of a game without authorization 

could infringe moral rights. These rights are different from economic rights and continue with 

the author even after the transfer of ownership. Moral rights are significant in protecting the 

artistic integrity of video games and making sure that the work of developers is recognized. 

Moral rights don’t apply to technical elements such as code functions or game mechanics. This 

again shows the imbalance: although creative expression is protected, technical innovation is 

not. That said, moral rights do give a good level of protection, particularly in an industry where 

change and adjustments are rife. 

 

6. Economic Rights: Reproduction, Distribution, and Communication 

Copyright law gives writers economic rights that let them control how their works are copied, 

distributed, and sent. For example, the people who make and promote video games can choose 

if they want people to be able to copy, sell, and play their games in public. These rights include 

adaptation and translation and are set out in section 14 of the Act. The economic rights are very 

important for commercialization purposes. It allows the creator to license the game, sell copies, 

or distribute digitally. It is an offense that can be prosecuted by the developers to reproduce or 

distribute it without authorization. But the rights protect just the expressive elements, not the 

functional advances. So, for example, if you duplicate the graphics and the story of a game, 

that’s infringement. If you replicate the gameplay, but do it with your own code, that’s fair 

                                                             
3 Eastern Book Company v. D.B. Modak AIR 2008 SC 809 (India) 
4 The Copyright Act, 1957, No. 14 of 1957, Sec. 57, Acts of Parliament, 1957 (India) 
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game. Therefore, economic rights provide significant commercial protection to the creative 

elements but leave the technical ingenuity unprotected. This underlines the need for 

supplemental protection under patent laws. 

 

7. Infringement and Enforcement Mechanisms 

Copyright violation is the unlawful use of a copyrighted material. For video games, this 

includes duplicating program code, graphics, music, or audiovisual sequences. The Copyright 

Act allows relief such as injunctions, damages, and criminal penalties. Enforcement is critical 

in an industry rife with piracy. Indian courts have acknowledged the need for protecting software 

and audiovisual works and have provided remedies to developers for unlawful copying. But 

compliance is still a challenge, particularly in the digital age where games may simply be 

pirated and distributed over the internet. In addition, there is a limitation of infringement to 

expressive features and not to technical inventions. That is, creators can block people from 

copying outright, but they can’t stop competitors from inventing equivalent mechanics on their 

own. So, enforcement procedures are weak for invention but strong for creativity, reflecting 

the larger duality in Indian law. 

 

8. Judicial Interpretation of Software and Games 

The Indian courts have played a major role in interpreting the copyright protection of software 

and video games. Software was recognized as goods in cases like Tata Consultancy Services 

v. State of Andhra Pradesh, which further strengthened its economic value. Courts have 

repeatedly held that software code is a literary work, preventing developers from being copied. 

But they have also underscored the difference between ideas and expression, such that it is the 

written code, not the logic or algorithms behind it, that is protected. This judicial approach 

stifles originality yet limits innovation. This suggests that in video games, expressive parts are 

safe, but technological procedures are vulnerable. The judiciary has thereby strengthened the 

conflict between code and creativity in the statutory regime. Comparative jurisdictions have 

taken broader interpretations suggesting that India could have to change its judicial position to 

effectively protect hybrid works such as video games. 

 

9. Limitations and Exceptions: Fair Use in Gaming 

The Copyright Act also provides for limitations and exceptions, such as fair dealing for private 

use, research, or education. This indicates that in the context of video games, the use of 

copyrighted elements in a limited way may be legal without being an infringement. For 
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example, small clips of gameplay can be used for educational purposes or reviews under fair 

dealing 4. But commercial use is still not permitted without authorization. These exceptions 

balance the rights of writers with the interests of the public and prevent copyright from being 

unduly restrictive. For developers this means that while their works are protected, there are 

certain uses that they cannot control. This might be tricky in games where streaming and user-

created content are frequent. Indian law has not been able to keep pace with these new practices; 

thus, there is still confusion. Fair use allows some leeway but also makes enforcement tricky. 

This is all part of the changing landscape of copyright in the digital era. 

 

10. Comparative Insights and Need for Reform 

A comparative view shows the deficiencies of India’s copyright regime for video games. In the 

United States the protection is greater and includes software-related inventions. In the 

European Union you can patent technical applications other than just the code. These 

approaches acknowledge the hybrid character of video games and aim to balance creativity and 

innovation. But in India the dependence is heavily on copyright, and technical inventiveness 

remains safeguarded. This causes issues for developers and will deter investment and 

innovation. This can happen only if India reforms to unify its copyright and patent laws 

respecting both creative and technical inputs. Legislative clarity, judicial evolution, and 

comparative borrowing from U.S. and EU models could lead to holistic protection. Such a 

reform will not only protect the rights of the creators but also aid in growing India’s gaming 

industry to make it competitive internationally. The code vs creativity dichotomy thus 

underlines the pressing need for a balanced intellectual property structure. 

 

PATENT PROTECTION UNDER INDIAN LAW 

1. Statutory Framework: The Patents Act, 1970 

The Patents Act, 19705 is the legislation that oversees patent protection in India. It grants the 

developer exclusive rights to adapt new, useful and non-obvious ideas. The Act defines a 

‘invention’ as something novel, involving an inventive step and capable of industrial 

application. This framework could be used for technological improvements in video games, 

such as new ways to create images, to increase the interactivity of the game or to integrate 

hardware. The individual who gets the patent has the exclusive right to create, use or sell the 

                                                             
5 The Patents Act, 1970, No. 39 of 1970, Acts of Parliament, 1970 (India) 
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innovation without the permission of the patent holder. That helps move technology along 

and make more money. The Act, however, provides exceptions. For example, section 3(k) 

states that computer programs per se are not patentable. So, the legal structure works well for 

innovations in industry, but is tough for software based advances in gaming. 

 

2. Criteria for Patentability: Novelty, Inventive Step, and Utility 

To be patented, an idea must be fresh, involve an inventive step and be industrially applicable. 

Novelty means nobody else has ever heard of the idea before Step of inventiveness. The 

premise can’t be evident to someone who knows what they are doing. Any industrial work is 

an industrial application, such as farming. In the case of a video game, these needs could be 

satisfied with a new algorithm that accelerates pictures or a new method of incorporating 

technology. But not software source code. That causes tension: The technical improvements in 

gaming can be new and helpful, but sometimes they don’t count as they relate to computer 

programs. 

 

3. Section 3(k) Exclusion: Computer Programs per se 

Section 3(k) of the Patents Act does not allow “a mathematical or business method or a 

computer program per se or algorithms” to be patented. This clause points to the conservative 

stance taken by India on software patents, which is to avoid the monopolization of abstract 

ideas. In video games this means that you can't patent program code, algorithms and gameplay 

mechanics. It would be acceptable only if it involved a new technical application or led to a 

concrete industrial effect. For instance, a new approach to the integration of motion sensors 

with games might be patentable, but not the code behind it. This exclusion does not protect 

many technical advancements in games. This creates a legal unclear area. 

 

4. Technical Application Beyond Code 

Indian patent law provides protection to computer related inventions if they have a 

technological use other than the code. That is to say, software itself is barred but inventions that 

use software to produce a new technical effect might be patentable. Examples for video games 

include novel ways of producing graphics, inventive uses of artificial intelligence to provide 

adaptive gameplay, or integration with technology like VR headsets. These advances are not 

only abstract algorithms but generate practical technical results. While Section 3(k) is 

restrictive on software patents, there is potential to protect technical uses in gaming. But the 

restricted understanding of “technical effect” creates confusion for developers. 
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5. Judicial Interpretation of Section 3(k) 

The Indian courts and the Patent Office have adopted a cautious approach to Section 3(k). They 

have always maintained that computer programs as such are not patentable but inventions with 

a technological application are potentially patentable. For example, the Indian Patent Office’s 

standards need a “technical contribution” beyond software. This means that in gaming, coding 

is not patentable but discoveries related to hardware or creating a new technical effect could be 

patentable. Therefore, the statutory exclusion is supported by judicial interpretation although 

there is scope for limited protection. This careful approach fits India's aim of balancing 

innovation with public access. 

 

6. Comparative Perspective: United States 

In the United States, software-related inventions are allowed to be protected more broadly. The 

courts have also held that software relating to a novel technical technique may be patentable. 

For video games this means that algorithms, interactive dynamics and technical advancements 

may be eligible. The U.S. model is innovative, yet there are monopolization problems. The 

U.S. protects the technical aspects of gaming better than India does. This underscores the 

limitations of India’s exclusionist position and implies that wider recognition of software driven 

advancements could be beneficial to the gaming sector. 

 

7. Comparative Perspective: European Union 

The European Union takes a medium line. Computer programs as such are banned but patents 

are available for inventions demonstrating a technical contribution. That’s comparable to what 

India does but it’s construed more widely. New technical effect or hardware-related 

innovations may qualify for video games. The EU has a well-balanced policy that understands 

the hybrid character of video games, safeguarding both originality and innovation. India can 

benefit from this paradigm and take a more liberal view of Section 3(k) so that gaming 

inventions are better protected. 

 

8. Implications for the Indian Gaming Industry 

However, the prohibition of computer programs per se poses problems for the gaming business 

in India. Copyright can protect the creative side of things, but technological advancements are 

harder for developers to secure. This discourages investment in research & development, 

reducing India’s competitiveness in the global gaming business. Copyright alone fails to 

account for technical inventiveness and exposes developers to copying. A more balanced 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 6 | April 2026         ISSN: 2581-8503 

 

approach to patent protection might boost innovation, attract investment and fuel growth in 

India’s gaming business. 

 

9. Policy Considerations and Reform Needs 

India has been cautious about software rights because they are worried about monopolies and 

letting everyone use the software. But the speed at which imagination and technology are 

coming together in games means that things need to change. Legislative clarity, broader 

interpretation of section 3(k) and adoption of comparative approaches could give holistic 

protection. Innovation would be spurred and monopolization prevented by acknowledging 

technical uses beyond just coding. Hence, policy change is critical to bring India’s gaming 

industry’s innovation and code in sync. 

 

10. Balancing Code and Creativity 

The Indian law’s patent protection points to a conflict between code and innovation. The 

Patents Act accords strong protection to industrial inventions. However, Section 3(k) excludes 

computer programs per se and hence limits protection to software-driven advancements. This 

means that for video games the creative side is protected by copyright, but the technical side is 

left unprotected. Such a balanced strategy is viable and is recognized in the U.S. as well as in 

the EU. India needs to improve its patent environment to effectively protect hybrid works like 

video games, encouraging growth, innovation and global competitiveness. 

 

CONFLICT BETWEEN COPYRIGHT AND PATENT REGIMES IN 

VIDEO GAMES 

Copyright Protection: Video Games as Creative Works 

Video games are generally viewed as artistic works, incorporating story, music, graphics, and 

audiovisual elements. The expressive elements of video games are protected by copyright law, 

which grants developers exclusive rights over their stories, characters, dialogues, and 

soundtracks. Courts have typically classified video games as “audiovisual works,” making it 

possible to take legal action against the unauthorized copying or distribution of such elements. 

Copyright protection is automatic and inexpensive, but it doesn’t cover functional ideas or 

technical processes, creating a gap for the protection of innovative mechanics or software 

systems. 
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Patent Protection: Video Games as Technological Inventions 

But video games are also technological advancements beyond their creative dimension. 

Inventions under patent law include game engines, algorithms, interactive mechanics, and 

virtual reality integrations. For example, a new method of producing 3D images or a new 

gameplay mechanism realized via technical procedures could be patentable. These functional 

features are well covered by patents, which provide the creator exclusive rights for a short time. 

However, the potential benefits of patents are offset by the costs, effort, and need for uniqueness 

to get them, making them less accessible to smaller developers. 

 

Overlap and Uncertainty Between Regimes 

The main difficulty is in the interplay between copyright and patent systems. A gameplay 

mechanism may be an idea of expression protected by copyright or a practical procedure 

covered by a patent. Similarly, the ‘look and feel’ of a game may be about creative design, but 

it may also be about technological implementation. Developers may have trouble figuring out 

whether to use copyright, go after patents, or both because of the conflict. As a result, there are 

often different opinions, claims, and legal issues, especially when dealing with different laws 

around the world. 

 

Comparative Jurisdictional Approaches 

Different jurisdictions deal with this overlap differently. In the United States, courts distinguish 

between “idea” and “expression,” with copyright protecting only the expressive aspects and 

patents protecting functional advancements. The EU has a similar position. Software patents 

are still controversial. Another complication: India does not allow “computer programs per se” 

to be patented but does allow patents for technical processes using software. The fact that these 

differences exist shows how unclear it is to use intellectual property law to protect video games. 

 

Implications for Innovation and Policy 

The consequences of this struggle are great. Strong patent protection can hinder innovation by 

smaller developers, whereas copyright alone may not be sufficient to safeguard technological 

developments. Overlapping claims also raise the prospect of litigation, and large corporations 

may use both regimes opportunistically to preserve their dominance. This has raised questions 

about the need for a sui generis regime for video games or interactive media to balance creative 

and technological protection. 
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JUDICIAL AND LEGISLATIVE APPROACH IN INDIA: COURTS’ 

EMPHASIS ON ORIGINALITY AND LEGISLATIVE LIMITATIONS 

ON PATENTS 

1. Judicial Emphasis on Originality in Copyright Protection 

Indian judges have always said that originality is the most important thing for copyright 

protection. The courts have made it plain that copyright only protects the original expression of 

an idea, topic, or concept. The “modicum of creativity” test was employed by the Supreme Court 

in Eastern Book Company v. D.B. Modak (2008). This concept is especially essential in the 

case of video games and software, where works of authorship such as stories, characters, 

graphics and music must exhibit sufficient originality to be protected. A racing game cannot 

claim the sole right to the idea of “car racing,” but it can protect its own story, characters, and 

imagery. Copyright laws make sure that real creative work is recognized and that generic ideas 

don't get stolen by courts that put a lot of weight on creativity. This judicial stance also 

motivates developers to put money into unique artistic expression, since they know that 

copyright law will protect their work. 

 

2. Distinctiveness as a Judicial Standard for Protection 

Apart from originality, distinctiveness has been recognised as an important judicial norm in 

India. In certain industries, such as gaming, there may be a number of works that have identical 

mechanics or ideas. Courts have found that individuality becomes the hallmark of copyright 

protection. Distinctiveness is the way an idea is expressed uniquely such that one work is 

different from another. For example, two games may both have shooting mechanics, but one 

may have a future tale with extraterrestrial characters, while another may have historical 

warfare. The extent of copyright protection depends on the individuality of the artistic 

expression, whether in visual design, narrative arc or character development. This judicial 

emphasis keeps common ideas in the public domain and prevents claims from being too wide. 

This also fits with the wider notion of balancing creativity and access, allowing developers to 

expand on common themes while rewarding those who bring new creative features into play. 

 

3. Legislative Limitations on Patentability of Computer Programs 

The Indian Patents Act, 1970, clearly limits the patentability of computer programs. 

“mathematical” or business method or a computer program per se or algorithms” are expressly 

excluded from patent protection by Section 3(k). This legislative posture is consistent with 
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India's conservative approach to granting monopolies on software-driven inventions. Software 

is really simply a list of processes. It should not be patentable unless it has a technical effect or 

addition that does more than merely compute. Copyright protects artistic elements of video 

game, not the underlying code or features of a game unless they employ a new technical 

method. Like, you couldn't copyright a simple set of instructions for how to play a game. But 

you could patent a new program that is better at making images. The rule helps keep software 

development open and stops too many patents from being issued, which might slow down 

competition and innovative ideas in the industry.” 

 

4. Judicial Interpretation of Section 3(k): Technical Effect Requirement 

Under section 3(k), Indian courts and the Intellectual Property Appellate Board (IPAB) have 

held that patents can be granted for software related discoveries only if they demonstrate a 

“technical effect” or a “technical contribution”. This interpretation is a subtle compromise 

between the legislative exclusions and the reality of technology. A video game that develops a 

new way for producing 3D graphics that is more efficient in its use of hardware or requires less 

memory, for example, could be patentable. Likewise, advancements with virtual reality 

integrations or complex user-interface systems may be patented if they exhibit a significant 

technical effect. However, algorithms or gameplay mechanics alone, without technical 

progress, are prohibited. The court interpretation ensures that patents are given only for actual 

breakthroughs and not for abstract concepts, in line with the legislative objective to avoid an 

entrenchment of monopolization of software, while rewarding technological advancement. 

 

5. Tension Between Judicial Creativity Standards and Legislative Exclusions 

The difficulty in protecting video games and software comes from the fact that the courts stress 

uniqueness yet the legislature has ruled out software patents. On one hand, courts acknowledge 

the creativity that goes into making games and extend copyright protection to elements of 

expression. However, the legislative limited the scope of patent protection for functional 

features, constraining the capacity of developers to protect inventive mechanisms. This tension 

can confuse and force developers to select regimes and classify whether they are producing 

artistic expression or technological brilliance. For example, a developer may create a game 

with a unique story and characters (copyrighted), but also add a novel gaming feature (which 

can be patented if it has a technological effect). The interaction of regimes creates practical 

problems, e.g. conflicting judgments, overlapping claims and legal difficulties. This 

contradiction also raises wider considerations about whether India should develop a sui generis 
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law for video games, to balance artistic and technological protection. 

 

6. Comparative Jurisprudence and India’s Policy Choices 

India’s statutory restrictions are part of broader policy choices about balancing innovation and 

public access. In contrast to the United States’ liberal policy towards granting software patents, 

India has established a restrictive approach so as to avoid monopolization of abstract concepts. 

This is aligned with India’s development aspirations to ensure that smaller developers and 

startups have access to software innovation. This strategy is bolstered by a judicial emphasis on 

uniqueness that rewards creative expression, but not monopolies over functioning ideas. But 

critics say this is a limiting position that might stifle investment in high-end digital innovation, 

particularly in sectors such as gaming, artificial intelligence and software development. These 

distinctions are highlighted by comparative jurisprudence; the U.S. permits patents on software 

inventions under certain conditions, whereas India’s exclusion under Section 3(k) is a 

conscious policy decision to emphasize access and affordability over monopolistic protection. 

This disparity suggests a need to understand India’s position in the context of its socio-economic 

structure where encouragement of widespread innovation and access is often given primacy 

above exclusive rights. 

 

7. Future Directions: Need for Harmonization and Reform 

In India, the judicial and legislative approaches reiterate the necessity for harmonization. 

Courts stress the need for originality and distinctiveness to preserve creative expression under 

copyright. Section 3(k) of the law does not enable patenting of anything. Patents are allowed 

only for real technical contributions. This dichotomy creates uncertainty for developers and 

investors in the game sector who have to work between regimes to ascertain the scope of 

protection. One proposed solution would be to clarify the scope of Section 3(k), perhaps by 

stating acknowledging patents for software that has a meaningful technical effect Or India 

could look at a sui generis rule for video games that strikes a balance between protection of 

creative and technological components. These reforms will bring in openness, encourage 

innovation and bring India’s intellectual property regime at pace with global standards while 

retaining its developmental aims. Harmonizing the criteria of judicial inventiveness and 

legislative exclusions will reduce uncertainty and foster investment and growth of India’s 

gaming and software enterprises. 

 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 6 | April 2026         ISSN: 2581-8503 

 

IMPLICATIONS FOR THE INDIAN GAMING INDUSTRY 

The Indian gaming industry is at the convergence of creativity and technology, but it has a lot 

of challenges. This is mainly because it relies on copyright law as the major method of 

protection. Copyright protects artistic works, but not utilitarian inventions very well, giving 

innovators fewer rights in areas where patents may have provided them more. 

 

1. Challenges of Relying Solely on Copyright for Functional Innovation 

Copyright law in India protects artistic and expressive elements of video games such as plots, 

characters, graphics, and soundtracks, but not functional concepts or technological operations. 

This is very hard for writers who have spent a lot of time and money making, new software 

systems, game mechanics, or algorithms. If a developer came up with a new way to make 3D 

images or a new way to play a game, those innovations would not be covered by copyright 

because they are useful and not artistic. In the end, rivals can copy the mechanics without 

worrying about copyright violations. This makes developers less likely to spend money on new 

technology. Using copyright as the only form of security leaves developers open to having their 

work copied and devalued. 

 

2. Impact on Innovation and Technological Advancement 

"Technological progress is slowed down in India because software and game inventions are 

not properly protected by patents." Without the capacity to secure exclusive rights over their 

ideas, developers may not have the incentive to spend resources on cutting-edge technology 

such as AI-based gaming, complicated graphics techniques, or immersive virtual reality 

systems. While copyright protects the artistic side of these innovations, it does not protect the 

useful side. This makes people less creative and less likely to come up with new ideas in the 

business. On the other hand, places that allow software patents encourage people to push the 

limits of technology because they know that their inventions will be protected by the law. India's 

strict stance would make it harder for new ideas to come up in the gaming industry, which 

would make it harder for Indian developers to fight on the world stage. 

 

3. Deterrent Effect on Investment and Funding 

Investment in the gaming business is typically a function of the level of intellectual property 

protection. Legal exclusivity, protecting against easy copying by competitors, is a key 

assurance venture capitalists, angel investors, and corporate sponsors want for the companies 
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they fund. Copyright alone is not a strong protection in India that could discourage investors 

from pouring a lot of resources into gaming start-ups. Without patent protection for functional 

advancements, investors could view the industry as risky, as competitors could copy 

technological aspects without any legal ramifications. This lack of investor confidence can 

impede the flow of finance into the business, limiting developers’ capacity to scale operations, 

attract people, and expand into international markets. This could translate into the Indian 

gaming industry failing to attract the degree of investment required to compete with global 

giants. 

 

4. Competitiveness in the Global Market 

In a highly competitive global gaming business, corporations in countries such as the United 

States, Japan, and South Korea have benefited from stronger intellectual property regimes 

inclusive of software patents. These companies can secure the artistic and functional features 

of their games so they may stay on the cutting edge of innovation and market dominance. Indian 

coders rely on copyright a lot, but that doesn't protect changes that make things work better. 

Being different in this way hurts Indian businesses in the global market where new technology 

is a big part of success. For instance, if an Indian developer comes up with a new way to play, 

rivals in other countries can use it without worrying about violating the Indian developer's rights. 

This takes away from the Indian developer's competitive edge. In the long run, this dependence 

on copyright alone could constrain India’s potential as a global gaming engine for innovation, 

relegating it to mere outsourcing or low-cost development rather than spearheading creative 

and technological advancements. 

 

5. Strategic and Policy Implications for the Industry’s Growth 

The Indian gaming business has bigger strategic ramifications in relying solely on copyright. 

Copyright is great for safeguarding artistic expression, but it does little for the utilitarian 

advancements that drive technical progress, and policymakers ought to know it. If reforms are 

not implemented, India risks losing out in the global gaming race, where innovation and 

exclusivity are the key factors. The industry may have to lobby for changes in the law, such as 

defining the reach of Section 3(k) of the Patents Act to make patents for software with 

substantial technical effect. Otherwise, India can make its own rules for video games that 

protect both art and technology in the right way. The Indian gaming industry would be able to 

fight better on the global market with these changes because they would make things more-

clear, attract more investment, and encourage new ideas. Over-reliance on copyright alone will 
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continue to be a problem for the time being, limiting the industry's ability to grow and compete. 

 

POLICY RECOMMENDATIONS AND MIDDLE PATH 

India's gaming business needs to protect intellectual property in a way that takes into account 

both creativity and code. Copyright law alone isn't enough to protect useful advances, and 

patent law, which doesn't cover "computer programs per se," leaves developers open to being 

sued when their technological contributions aren't acknowledged. To find a middle ground, 

Section 3(k) of the Patents Act should be made clearer so that patents can be given for software 

that has a big impact on technology. At the same time, copyright should protect artistic 

expression. This dual approval would make developers more likely to put money into both 

creative story-telling and technological progress, because they would know that the law will 

protect both parts of their work. Harmonization like this would also lower the risk of lawsuits 

and make things clear for investors, which would help India's gaming industry grow. 

The U.S. and EU models offer lessons on how to reconcile creativity and code through complex 

frameworks. In the U.S., courts differentiate between "idea" and "expression", granting 

copyright to the expressive parts and patents to functional inventions that fulfill the tests of 

novelty and utility. Software patents are viewed with suspicion by the European Union, 

however they are accepted where there is a technical effect, so that real technological 

advancements are rewarded. These experiences can teach India to build a hybrid worldview 

that acknowledges the dual nature of video games as art and creativity. This middle path would 

make India a part of global trends and boost its competitiveness in the worldwide gaming 

industry, allowing domestic developers to innovate with confidence and protecting their 

creative and technological contributions. 

 

CONCLUSION 

The fact that video games are protected in India shows how different copyright law is from 

patent law when it comes to how it limits technological progress. The Copyright Act of 1957 

covers parts of works that are meant to be expressive, such as stories, characters, pictures, 

music, and video clips. It also gives creators moral and economic rights. But it doesn't protect 

functional parts like game mechanics and algorithms. On the other hand, the Patents Act of 

1970 protects industrial inventions well, but Section 3(k) makes it clear that "computer 

programs per se" are not covered. This leaves software-driven innovations with unclear legal 

status. This broken system doesn't take into account that video games are both technical and 
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cultural items. People are less likely to spend money on R&D because of this, which hurts 

India's ability to fight on a global level. Frameworks for comparison in the United States. 
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